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OVERSIGHT HEARING ON THE EQUAL EMPLOY- 
MENT OPPORTUNITY COMMISSION'S EN- 
FORCEMENT POLICIES 



THURSDAY, JULY 18, 1M5 

House or Repbesknt atives, 
Subcommittee on Employment Opportunities, 

Committee on Education and Labor, 

Washington, DC 

The subcommittee met, pursuant to call, at 9:80 a,m, in room 
2261, Rayburn House Office Building, Hon. Matthew G. Martinez 
(chairman of the subcommittee) presiding. 

Members present: Representatives Martinez, Williams, Gunder- 
son, Henry, and Jeffords. * 

Staff present Eric P. Jensen, acting staff director, Paul Cano, 
legislative assistant; Genevieve Galbreath, chief clerk/staff ante- 
ant; Dr. Beth Buehlmann, Republican staff director for education; 
and Mary Gardner, Republican legislative associate. 

Mr. Martinez. This hearing wifi come to order. 

Today's hearing will be an oversight review of EEOCs new en- 
forcement policies. Next Tuesday, July 23, at 9 ajn., the subcom- 
mittee has invited the administration officials from the Justice De- 
partment, the EEOC, the Department of Education and the Nation- 
al Endowment of the Humanities to comment on 'he Federal col- 
lection of affirmative action plans and the enforcement of Federal 
EEOC complaints. 

In September last year and February of this year, the Equal Em- 
ployment Opportunity Commission announced new policy changes 
m its enforcement and remedial policies. The stated intent of the 
Agency was to increase the litigation of individual cases of unlaw- 
ful discrimination. The witnesses today will comment in detail on 
these changes. 

As chairman of the oversight subcommittee for the EEOC, how- 
ever, I have received numerous messages of concern about the 
EEOCs perceived change in enforcement policies and commitment 

These perceptions have, unfortunately, been fueled by comments 
in the pr*^ by the chairman and other Commissioners, which have 
parrotteu tha Justice Department's interpretation of the civil 
rights law in light of the Department's reading of the Stott* case. 

Let me caution responsible EEOC officials that this Chair and 
the House of Representatives does not accept the Justice Depart- 
ment's careless reading of the Stotts decision, and wholly disap- 
prove of the manner administration officials are using their inter- 

(1) 
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pretation of the civil rights law to undo 30 years of hard struggle 
for equal opportunity in this country. 

Quite simply, the Supreme Court has not fully and directly ad- 
dressed the issue of prospective race and gender-concious relief for 
unlawful discrimination. Let that be perfectly dear 

With .respect to the perception problem at the EBQG, theagenc* 
has notified the Office of Management and Budget that it intends 
to modify current rul« and policies on theiiiktform guideHnto on 
employee selection procedures, a key device for mpp ft onng discrim- 
ination m employee selection procedures; ManagetoentDirective 
707 which governs the collection of Federal affirmative action 
plans; the equal pay for equal work portion of the Fair Labor 
Standards Act; the handicapped rcoulatiot*; Federal EJBO regula- 
tions; and relations on costs and benefits under employee benefit 
plans. 

This wholesale action by the Agency has raised considerable cm* 
cern in the civil rights and labor community. Has subcommittee 
and the public will be watching the EEOC activities closely to 
ensure that equal employment opportunity laws are not tampered 
with or reversed. 

Mr. Henry, do you have a statement? , 
Mr. Henry. Mr. Gunderson first 

Mr. Maotnsz. Oh, Mr. Gunderson, I didn't notice you came in. 
We have with us on the committee, Steve Gunderson. rani king mi " 
nority member, and Mr. Henry. 

Mr. Gunderson. Hiank you, Mr. Chairman. I want to begin my 
remarks by welcoming Commissioner Alvarez to our subcommittee. 
I think it is a good time for us to really have some overnight in this 
whole issue of equal employment opportunities, the Commission's 
enforcement, remedy and relief jwlidee. 

I would hope that as I begin, that I would coition, I guess, my 
colleagues on both sides of the aisle thft if this is to be an over- 
sight hearing, then we ought to begin with open minds. 

If we are here with preconceived notions andcloead minds and 
conclusions, I think frankly, we sore wasting the time of this sub- 
committee and certainly the time of the Commissioner, if we are 
not interested in really finding out the facts are before we make up 
our minds, jump to conclusions. " 

I happen to be pleased that we have with us such a dedicated 
Commissioner here with us this morning to explain the policies 
and hopefully clear up any misconceptions that might exist in the 
minds of this subcommittee and perhaps also in the public as a 
result of—if I may be so blunt, some inaccurate "prase report*. 

I also hope that the Commissioner will be able to explain to us in 
lengthy terms exactly what ttare the Commission's motives in 
adopting the two new policy statements, and explain exactly what 
they mean to the Commission's enforcement capabilities. 

The adoption of these two new statements, the Commission'* 
statement of enforcement issued September 11, and its policy state- 
ment on remedies and reliefs for individual cases of unlawful die* 
crimination, issued February 5, the Commission, I think, has com- 
mitted itself to purt>_ng full and effective relief on behalf of every 
victim of unlawful discrimination, both through individual and 
class actions, and that seems to me to be i ppropnate. 
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Admittedly, this commitment reflects a shift in policy for the 
EEOC, and I truly believe that it is seen by the Commission as an 
effort to more vigorously enforce the equal opportunity laws in this 
country. 

There has been a lot of criticism and skepticism of this Commis- 
sion every since President Reagan took office and his app oi n t ees 
have begun to fill the various positions in the Commission. 

I almost think that this Commission'* a gg res si v e new policies are 
met with opposition, not so much because of their substance, but 
rather, because they are coining from this administration, and 
some people frankly find it hard to believe that this administration 
can be aggressive in any type of enforcement of equal employment 
opportunity. * * « 

And the statement of enforcement policy provides that every 
case which the District Director finds in violation of the statues the 
Commission enforces be submitted to the Commissioners for litiga- 
tion consideration if conciliation foils. 

Nov, this policy has been criticized because, No. 1, caseloads are 
too big, and No. 2, it is interpreted as focusing on iadividuaj casts. 

As I understand it, in all actuality, pore pattern and practice 
cases are found through individual or small group complains then 
through the systemic approach initiated by the Commissioners. 

In terms of remedies and relief policy , this is also criticised be- 
cause this policy, iwyMffng oii foil relief for those discriminated 
against, is perceived as being too inflexible. 

Well, while this is a tougher course than was initiated before, it 
makes sense, that if the Commission's policy is seen as one of cer- 
tainty and predictability in acting on cases, many more respond- 
ents will be willing to participate in a conciliation as they know 
litigation happens to be a real threat 

These are new policies, certainly. They ought to be given a 
chance, and they certainly ought to be gfren a chance to be defend- 
ed and explained to this subcommittee before they are criticised. 

Thank you, Mr. Chairman. 

Mr. Maktooez. Thank you, Mr. Gunderson. 

Mr. Henry. 

Mr. Hxnry. Thank you, Mr. Chairman. 

t too, would simply life to welcome Mr. Alvarez. I have to say 
that, quite frankly, there have hem many concerns for 6 rears 
now, as to the commitment of the current administration relative 
to its dedication to the Active and aggressive enforcement, the 
whole panorama of civil rights legislation. 

And it is in light of many of these concerns that, obviously, any 
change in policy is subject to a great deal of skepticism. 

I do understand that you have every reason to believe that some 
of the actions of the Commission have been misinterpreted by the 
press, that you have responded in some respects with letters, which 
have not received the courtesy of publication. - 

So certainly, I want to hear the Commissioners' side of the story, 
Mr. Chairman, but also to suggest that I share the concern about 
what I believe, quite frankly, has been a tendency to diminish the 
importance of ag gr es si ve civil rights enforcement 

And I > jink you bear that burden, and it creates a skepticism 
which makes it hard to deal, I think, sometimes constructively. I 
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hope we can put away that kind of prejudice, hear what you have 
to say on the merits, and make informed, constructive comments 
and engagement with you that will really strengthen civil righto 
enforcement in the eyes of all. 
Thank you. 

Mr. Marhnb. We are joined today by Congressman Pat Wil- 
liams from the great State of Montana. We are making openiafr 
statement Mr. Williams, before I ask for your opening remarks,! 
would like to simply put Mr. Gundereon's mind at ease. My mind m 
not prejudiced; it is not made up. 

We hat! a very, i think, interesting conversation, Mr. Abaras - 
and I, before the hearing. I understand you did, too. There were 
some issues that were raised with him that will be raised today. 

Hopefully, his statements today will cover the ground that we 
covered. 

Mr. Williams. 

Mr. Williams. Mr. Chairman, no statement '4 

Mr. Mamink With that, we will introduce our first witness, 
Commissioner Fred W. Alvarez, Equal Employment Opportunity 
Commission, and let me state while he is sitting down that his 
written statement will be entered into the reconfm its entirety, so ; 
if you wish, vou can mmmariaa aim* hi g hli g hf j^ |r testjmcny. ^ 

Also, we will be on the 5-minute rule for the questioning of the?! 
witnesses. 

Mr. Alvarez. 

STATEMENT OF FRED W. ALVAREZ, COMMISSIONER, EQUAL 
EMPLOYMENT OPPORTUNITY COMMISSION 

Mr. Alvarb. Thank you, Mr. Chairman, thank you, members of 
the subcommittee. * 

If I would, I would like to deliver a summary of my statement 
However, it will be because of the entire context of the package in 
the enforcement nrogram, it is necessary from our standpoint to 
e fPkui in more detail what our nrogram is, and therefore, with , 
the Chairs permission, I would like to deliver most of my state- 
ment to you so that I can explain it in its full context 

Mr. Martinez. That is well and good. 

Mr. Alvarb. Thank you. 

I welcome the opportunity on behalf of the Commission to ad- 
drees you on the issue of the new remedies policy and to discuss 
with you what the impact of the remedies policy wul be. 

I need to make dear to you, however, that I will be discussing ; 
unanimously adopted Commission policies, but only as a single 
member of a five-member Commission. Your invitation also asked 
us to be prepared to discuss any proposed revisions to the Uniform *S 
Guidelines on Employee Selection. 

Because I have less to report to you on that, let me ta'k about 
that first 

Last July, the Commission approved a resolution to expand its 
review of the guidelines from a review of the recordkeeping aspects* 
of it, to review the guidelines in their entirety. 

In preparation for my testimony today, I was advised by our 
Office of Legal Counsel that a general review for Commission study 
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and background ia still under preparation. No proposals for any re- 
visions to the guidelines have been presented to the Commission 
from the staff, nor am I aware that any have been developed fay 
any Commissioner or any office within the Commission yet. 

Therefore, the status of the general review is at a staff level, so 
far as I can tell. 

With respect to the enforcement program, it is important that I 
discuss the remedies policy with you in the context of the entire 
enforcement program. The remedies policy is the third part of a 
package of policies designed to implement this Commission's ap- 
proach to more effective Taw enforcement 

The hope of the Commission is that through policies like this 
one, we can move the agency to a higher level of enforcement Let 
me put this in context: The Commission believes, as does Congress, 
that the Equal Employment Opportunity Commission is a law en- 
forcement agency. 

The Commission believes that an effective law enforcement 
agency must do at least three things well. First of all, it must make 
decisions which are as accurate as possible on charges filed before 
it, alleging a violation of the laws it enforces. 

Secondly, it must be predictable about bringing enforcement ac- 
tions when the laws are violated, and third, it must seek the fullest 
relief available on behalf of those harmed by the violation as it 
can. 

The package of enforcement policies I will describe for you ad- 
dressed directly those components. First of all, the investigative 
policy. In December 1968, this Commission determined that it was 
ready to move toward a more complete and better quality investi- 
gations of charges by shifting more of its resources from the rapid 
charge processing system to a system which encouraged ftiller in- 
vestigations. 

The rapid charge system was designed to offer the parties to the 
charge of discrimination an early opportunity to resolve the charge 
through a negotiated settlement with minimal investigations, and 
without a finding by the Commission on the merits of the allega- 
tion. 

The Commission staff, in presenting the December 1988 resolu- 
tion, acknowledged that the role of the rapid charge system had 
become primarily that of a facilitator or a claims aqjucter. Howev- 
er, because the rapid charge system performed several distinct 
functions, the Commission's resolution aid not abolish the system. 

Rather, it eliminated the presumption in favor of the rapid 
charge system and directed that a case-by-case analysis be done to 
determine whether an incoming charge should be assigned to an 
extended investigation unit 

The principal concern was that the predominant reliance on the 
rapid charge system eliminated a large number of cases which, if 
fully investigated, would have more directly fulfilled the primary 
law enforcement mission of the agency. 

The clear expectation of the Commission's staff was that a larger 
number of cases would be more folly investigated, and in those in- 
vestigations which merit was found, the hope was that the full in- 
vestigation would result in a more accurate decision and a better 



ERJC 



9 



6 



quality case for the Commission s litigation program, should concil- 
iation fail. 

I was not a member of the Commission in 1963, but I would have 
supported that resolution, because in my view, it made a signifi- 
cant contribution toward the quality of our decisionmaking on 
charges. 

I was a member, however, of the Commission in September 1984, 
when we adopted the second policy in this package* the statement 
of enforcement policy. That policy is relevant to both the accuopgr 
and quality of determinations we maka, and the predictability of 
our enforcement program. 

The policy is a simple one. It states that once a field inv**tig*- 
tion determines that reasonable cause assets to believe that one at 
the laws the Commission enforces has been violated, conciliation f£ 
forts as the law prescribes will be ftilly pursued., i f ' v 

If, however, conciliation proves unsuccessfu l, all such capes 
should be submitted directly to the Commission for litigation at!* 
thorization. Under the previous practice, a meritorious case was 
submitted to several layers of legal review, which asked -the qua* 
tion, is this meritorious case worthy of our resources? 

Sometimes the question was, should we litigate this meritorious 
case? Thus, even though a finding had, already been made by our 
own agency that reasonable cause exists to believe that the law 
was violated^ we continued to ask ourselves through several layers 
of lawyers whether we should pursue that violation. 

In adopting the statement of enforcement policy, this Commis- 
sion saw no reason to continue the process of picking and choosing 
from among meritorious cases unless some overriding reason exist- 
ed not to pursue the case. 

In effect, under the previous practice, a good reason had to exist 
to pursue a case in which we found discrimination, and under the 
new policy, a good reason has to exist not to pursue a case. 

Encouragement of quality decisionmaking m the field is a princi- 
pal goal »f the enforcement policy. We hope that by bringing all 
unconciliated, reasonable cause determinations directly to theCom- 
mission, bypassing unnecessary layers of repeated legal review, our 
field investigators, our field attorneys, and our field decision- 
makers, will have a stronger incentive to produce in the first ir- 
stance a higher-quality product. 

Under this policy, a much higher probability exists that the Com- 
mission will authorize field officials to act on the results of that 
reasonable cause determination. 

In addition, field investigators, field attorneys, and district direc- 
tors can now be assured that the Commission will directly review 
their investigative memoranda, legal analyses, and decisions. 

Under previous practice, most meritorious cases never reach the 
Commission because a series of legal reviews, each with the effec- 
tive authority to reject those determinations never reach the Com- 
mission. 

Similarly and just as important, is the message we are sending to 
employers and unions. That message is that if our investigative 
policy produces a reasonable cause determination, they can expect 
that the EEOC will pursue enforcement action, unless a successful 
conciliation is achieved. 
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Simply stated, we have attempted to introduce a degree of cer- 
tainty of enforcement that did not exist under our previous prac- 
tice. In the past, the frequency with which enforcement actions 
were brought to hack up our own reasonable cause determinations, 
caused many who dealt with EEOC to disregard our proceus, and to 
take us less than seriously. 

We hope that the new policy will help us integrate the results of 
our investigative process into an effective enforcement program. 
We expect that predictable enforcement should promote more com- 
pliance and more conciliation. . 

Finally, the remedies policy arose out of a collective sense on the 
Commission that remedies would be sought to the foil extent of 
the equitable power contained in title VII end its legislative histo- 
ry. 

In addition, there was a feeling that a comprehensive statement 
on relief for individual cases of discrimination was neosssery so 
that our field personnel would think ur terms of more complete 
relief in cases in which cause was found, or about to be found. 

In that connection, we have developed a five-point policy state- 
ment That policy statement contains the following elements: A re- 

auirement that all employe -» in the effected facility be notified of 
heir right to be free of discrimination, and assured that the par- 
ticular type of discrimination won't occur agaK 

Two, a requirement that corrective, cumuve or preventive ac- 
tions be taken or measures adopted to insure that similar viola- 
tions of the law will not recur. 

rr hree, a requirement that each identified victim of discrimina- 
tion be unconditionally offered placement in the position that the 
person would have occupied but for the discrimination suffered by 
that person. 

Four, a requirement that each identified victim be made whole 
for any loss of earning. 

And five, a requirement that the respondent cease engaging in 
the specific unlawful employment practice found. 

This collection of remedies was drawn from our own, experience 
under title VII and the Ago Act, and from practices used by the 
National Labor Relations Board to remedy discrimination against 
employees who exercised their rights under that Federal law. 

The legislative history of title vH is very clear that the remedial 
section of the National Labor Relations Act was the model for the 
remedial section of title VII. Moreover, we assume that Congress 
intended victims of discrimination on the basis of race, color, reli- 
gion, »ex, national origin, age and handicap in the Federal sector to 
receive as complete relief as victims of discrimination on the basis 
of engaging in or refraining from union activity, 

Certainly, the eradication of employment discrimination is as im- 
portant a national goal as is the promotion of collective bargaining. 

When the policy was formally announced, there was some confu- 
sion in the press concerning what the effect of this policy might be 
on the Commission's pursuit of class action cases. 

The Commission will pursue class actions. The Commission has 
confirmed its intentions in an April 28, 1986 letter to 48 Members 
of Congress. A copy of that letter is in my statement as well. 
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The Commission has plainly stated that accurate decimonmakirjg 
and full make-whole and preventive * relief are the principal compo- 
nents of this Commission's approach to enforcing toe laws commit* 
ted to it by Congress. 

Preliminary results clearly indicate that there is a substantia 
increase in the number of cases approved fay the Commission. TUs 
increase in our litigation efforts, coupled with our policy on reme- 
dies and relief, will improve the Commission's ability to act quickly 
and strongly to vindicate the rigfc is of any person suffering unlaw* 
fill employment discrimination. , 

We will closely monitor our efforts fa ensure that they provide 
the effective enforcement results which the Commission intended. 
We are encouraged by the reception then policies are receiving 
from our field employees, and the renewed sense of enthusiasm 
among those employees, as they view themselves more and more as 
part of a maturing law enforcement agency. 

I will be happy to answer any questions on those foregoing poli- 
cies. 

{The prepared statement of Fred W. Alvarez with attachments 
follows:] 

Prkpaxkd Statement or Ftap W. Alvabkx, Oo^onoNxx, Equal Emfloymxnt 
Oppohijnitt (VirfMwoN 

Good morning. My name is Fred Alvarez. I am a number of the Equal Employ 
ment Opportunity Cominission. Aa a preliminary matter, I wish to express my 
thanks to the subcommittee for inviting me to appear at its hearing on the Commis- 
sion's policy sta t ement on remedies and relief for individual cases of unlawful die* 
crimination. I welcome this oportunity to describe to the subcommittse the new 
remedies policy and to discuss with yon what impact the Commission expects tU 
policy to have on our overall enforcement program. 

I must make clear that while I will discuss unanimously adopted Commission poli- 
det, I am appearing before you and speaking as a single member of a five-person 
Commission. 

l uniform ounmras or kmflotxb sklsctcon rtocxDumss 

The invitation .^m the suhoomnittee also reqeuested that I be prepared to dis- 
cuss the status of any proposed revisions to the uniform guidelines on employee se- 
lection procedures. Because I have less to report to you on that issue, let talk 
about that first Last July the Commission approved a resolution to ext nd its 
review of the guidelines from a review of the record keeping requirements * the 
guidelines to review of the guidelines in their entirety. 

In preparation for my testimony today I was advised by our Office of Legal Coun- 
sel that a general review for Commission study and background is still under prepa- 
ration. No proposals for any revisions to the guidelines have been presented to the 
Commission from our staff nor am I aware that any have been developed by any 
Commissioner of office witliin the Commission yet Therefore, the status of the gen- 
eral review continues to be at a staff review level so for aa I can tell. 

U. KNTOaCXMXNT PSOOXAM 

In order to discuss the impact of the new remedies policy on the Commission's 
overall enforcement program it is important that I spend a brief amount of your 
time describing how the new remedies policy fits in to our overall enforcement pro- 
gram. The remediee policy is the third part of a packaye of policies designed im- 
plement this Commission's approach to more effective law enforcement in the rield. 
The hope of the Commission is that through policies like the ones I will describe for 
you, we can move the Agency to a higher leril in its development as a law enforce- 
ment agency. 

Let me put this in context The Commission believes, as does Congress, that the 
Equal Employment Opportunity Commission is a law enforcement agency. 11m Com- 
mission believes that an effective law enforcement agency must do at least three 
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things well: First of all, it must make i^ae'nam which are as accurate as possible on 
charges filed before it alleging a violation of one of the lum which the a ge ncy en- 
forces; second, ft must be predictable about bringing enforcement actions when vio- 
lations of these laws are found; and third; H most seek the fullest rslisf mailable on 
behalf of those who were harmed by the violation of the law involved. Hie package 



of enforcement policies I will describe ia designed to a idress directly thsse compo- 
nents of an effecUve law enforcement ajency. We therefore have developed an in- 
vestigative policy, an enforcement policy and a remedial polk,, uw r^e focus on 
each one: 

A. The Invmtigative Policy 

First, I will describe the investigative policy. In December 1988 the Commission 
determined that it wsa ready to move toward more cofcpleto and more aocurate in- 
vestigations of charge* by shifting more of its resources from the jpid diar« 1*00- 
esring system to a system which allowec* fuller investigations. The &*ftfd Charge 
Processing System was designed 

early opportunity to resolve the charge through a negotiated s e tt l e th e nt wtth tetot 
inal mvestigation and without a finding by the commisskm on the ineiita^the dis- 
crimination alleged. The Commission start in presenting the bsosmber 1088 ^resolu- 



tion acknowledged that the role of the rapid charge processing svstem had become 
primarily that of a feilitator or a "claims adjuotor.^Howevar,^^ 
Bianie ftocoaring System psrforms several Satinet functions, the Contsnission's tea- 



Charge ftocessing System performs s everal distinct fonptions, ^ 

olution did not abolish the system Ifcther, tt 



handling charges through the ranL - — «~.„_^ - i _ l3V 

case-by-case analysis be done to determine whether an incoming charge moid 
assigned to an extended investigation unit Ibe principal concern wan tasst the nra- 
<kminant reliance on the rapid charge processing system olhntfp rt s #a Large 
number of cases, which if fully investigate* would nave more directo ftjW* the 
primary law enforcement mission of the ^Agency. The clear expectation of the Com- 
mission staff and the Ownmsision in adopting the Dsosmbsr 1888 mofctfon was 
that a larger number of charges would be folly investigated.^ thosaiirvest%atinris 
in which merit was found to exist, the none was that a tall* investigs^ 
result in a more accurate decision and a better quality case for the commission's 
litigation program should conciliation fall. _ 

I was not a member of the Cos. jnisuon in December 1968 but would have support- 
ad the Commission's resolution because in my view it made a significant contribu- 
tion to the quality and accuracy of decisionmaking on charges. 

I have attached, as exhibit A, a copy of the December 1988 resolution to this state- 
ment 

R The Enforcement Policy 

I - however, a member of the Coinmission in September 1984 when we adopted 
the second policy in this package, the statement of enforcement policy. The policy is 
relevant to both the accuracy of determinations and predictability of enforcement 
The policy is a simple one. The policy states that once a field inv es ti g ation deter- 
mines that reeaaiable cause exis&to believe that oneof ths laws the Commission 
enforces has been violated, conciliation efforts should he fully purged uVbowever, 
conciliation proves unsuccessful, all such cases should be submitted director to the 
Commission for litigation authorisation. Under the previous practice, a ineritorious 
case wm subjected to several layers of lend reviow vrfcich asked^ quasto M is this 
meritori js case worthy of our reeourc*ir Sometfanes the qucotfen was "stwuld we 
litigate this ineritorious caser Thus, even though a finning had already bean made 
bybur own agency that ressonahle emise eidststo believe that thclgw was violated 
we continued to ask ourselves through several layeta of lawvam wi^thar we should 
pursue that particular violation. In adopting the statement of enforcement policy 
this Commijsion saw no reason to continue the process of picking and choosini 



_ _ 1 choosing from 

among meritorious casie" unLjs some overiding reason «s*ad not to pursue those 
cases. In effect under the previous praotke, a good reason had to exist to pursue a 



case in which we found •onable causr. V*^*^ ^S^S^hmbSa toS^L 



reason has to exist not to pursue a cane in f which . 

Enomregement of quality ds Hstrntnakin y in the field Ja r pri^ple aspect of the 
enforcement policy. We hope that bv bringing all unooncflia^ ^sonabk cause de- 
terminations directly to the Cotnmfaon, b ypas sing u^ scess ar y layors of repeated 
legal review which rework and filter meritorious caarj, our field in eaai lanrom field 
attorneys and field decisionmakers will have a stronger incentive to produce, in the 
first instance, a hi* * quality work product Under this policy, a much hither prob- 
ability exists that the Wbon will authorise field officials to act on the results 
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of that reasonable cause determination than existed in the past when the lawn of 
I* 5 J ^ ew FP d ? oed •? erT,tic Pattern and small number of enfonement actions 
In addition field investigators, field attorneys and district dimton^owamteaf 
•ured that the Commission wfll directly review their mvesttoS^manwanda. W«S 

i^^^^^^L Undw L? w4 «f! Pra^ce^maritor^oaasa 
never reache I the Commieskm because a seriea of laaal reviews, each with aflbotise 

Similarly, and just as important, it the message we are aaodinc to employers and 
unions who are jubject to charges of discrhntaetiaii, ^^MwaJt IT 

^M TO thTS&fwSr^^^ 

union unless cnndliation occurs. We hart ttfcempted to introaW a dearie if am* 
tainty of enforcement that did not asjat under previous praatka. In tnajsait the T 

process and to take ua less than seriously. , - ~ ' .'3 

We hope that this new policy will help as integrate tha MstUta of aur it»e*tfc». M 
t>ve process into an sffccSWeiiforcetaeiit prograW Tbs a5ct ^bf aSeSSa S 51 
fbreemeat should promote mors compliance with tha lew.andw 5£23ta»he? -* 

polkyis attached as exhibit B. W 

C TheRemmiim Policy 

Finally, the remedies policy arom out of a collective a** of tto 
remedies should be sought to the full extant of the eottitahie r ■ " 
title vii and its legist histc^ In aSo^thw^^^ 
hensive statement, on relief ibr mdtridWvSsaa of a. 
that our field personnel would this* in tarins cf nrtrt < 
which causa was found or about to be famA In thatoonn 
•joint policy statement That policv etatynwjn* tontaine thy i 

(1) A requirement Jhat aU emokvees to the tfectadfrefflty i 

aa^ that the partiralw 

(2) A requirement that corrective, curative, t • prerentrfe action be^BsenornwaHi- 
ures adopted to insure that similar violation? of S^^mStT^T^ 

(8) A requirement that each identified victim of discriniinataon be undondttionaUv 

SnttSn^ 

(4) A requirement that each identified victim of discriinination be made whole for 
any loss of earnings the person may have suffered as a result of the disfenniiiatioa; 

(5) A requirement that the impendent ( ^- - — 'TiT™* 



contained 
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™s collection of remedies was drawn from our own wtrltnft under title VII 
and the Age DiaCTiimnatio.i in Employment Act aid from practice* need by the Na- 
tional Labor Relations Board to remedy discrimination again** emplpyees who «xe£ 
cue their rights under that Faderailaw. rntJefeXi^ 
clear that the remedial section of the Natio(ianat^Rala*^ Act was the modal 
for the reine iial section of title VH Moreover, weVjSoe^ 
victimi i of dkcnminatkm on the basis of race, color, Mkkm, snTnatiooal orkm" 
age and handicap in the Federal se* v, to receive as oompCto retisf rot ti <hacrin> 
ination sufTered as victimr of discrim nation 0* the b^^mSZMhLm nnW 
mc from, union activity. CerUinly, t indication of emptoynwart^ icrhiiiiiatta is 
« towtant a national goal as is th* promotion of cnttectiVe ba^aiiiiiig"A cm of 
the statement on remedies and relief is attached as exhibit C. 

When this policy was formally announced, there waa soma eottfuafton in the pram 
concerning what effect this policy might have on the Cotnnnamion'a pursuit cf 'Earn 
action caaeB." The Commiarion will pursue clam actions. The Conimksion confinned 
its intentions in an April 28, 1986 letter to 48 Members of Congress, a c^ofwSS 
is attached as exhibit D. rj * 

Z>. Conclusion 

' rhe Conunission has plainly stated that accurate dadsionn^aking and roil make* 
whole and preventive relief are the principal components of this Comnuaeion's ap- 
proach to enforcing the laws committed to it by Congress, Preliminary results clear- 
ly indicate that there is a substantial increase in number of cases approved by the 
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CommiMMHL This increase in our litigation effort coupled with our policy on feme* 
diet and relief will improve the Commission's abiltty to act quickly and "Strongly fee 
vindicate the rights of any person suffering unlawijl employment diecriminatSon. 
Wc will closely monitor our efforts to ensure that they provide thw effective snfbroe- 
ment results which the Commission intended m the adoptto of these polkka> 

We are encouraged by the reception these potidss are r e ceiving from e*r field em- 
ployeos and the renewed sense of enthusiasm among those ample yeas aa they view 
themselves l /re and more as part of a maturing law enforcement sgonlfj. 

I will be happy to answer any questions of the foregoing policies. 

Exhibit A 
Rtsoumotf 

WUeu, the Equal Emplo ymen t Opportuni t y Onmrnfasin ti is detar ini ned fee M UM 
its mission to vigorously enforce the equal employment opportunity sta t u t es for „ 
which it has been given responsibility through an incriaasd jsriority on the investi- 
gation of complaints of discrimination; and - 

Whereas, the Commission has determined that through some adjustment to the 
administrative compliance functions and through a cae*oy-ceee enafreis and easign- 
ment of discrimination <±**m and c omplai nts, as outlined toimi ffiOqnv 
miasion can achieve k more bilanced approach, to its adajjajsteative am) HUggfifim 
enforcement responsibilities; " > 

be it therefore resolved: 

(1) that the Ofltae of Program Operations is directed to conimunicate interim guid- 
nce to thefieldj.br the immediate implementation of this Resolution; and . 

(2) that the Office of Program Operations and the Legal Oouneel an directed to 
submit to the Commission the necessary Compliance Mantiil and regulatory 
changes in confbimance with —hflrtt A; n}4 

(3) that the Office of Management ^directed that appropriate budgetary alloca- 
tions, training in investigative skills, and support services are to be alloca t ed to 
meet these priorities. 

Date. 

Clajuencs Tbomaa, 

Chairman. 

C ATH» ShATTUC*, 

Vict Chairman. 
Tony Gaiuooe, 

Cbmrntefofier. 
William A. Win, 

Commimtioncr. 

Exhibit A — Guidance on Modification of in AnmNisisATivs Chaxok Psooaas 

MTASK 

1. The Intake EOS will continue to elicit aa muck information as possible from 
the charging party during the Intake interview concerning the unfits of the allega- 
tions of personal harm. In addition, the BOS will elicit information from the charg- 
ing party with respect to other potentially aggrieved persons in the profeecfeed dam 
at d/or the operation of discriminatory practices or policies by the respondent Any 
clan allegations or information as to snnilarrr aggrieved in4rciduak pi sat iated fey 
the charging party which relate directly to the sBagations of ^ charging party 
should normally be included on the mot of the charge. Class discrimination informa- 
tion which does not directlv relate to the aUegation of the charging party should be 
documented separately and retained with the file. 

Work-sharing agreements which require a 706 agency to automatically waive any 
charge which alleges class allegations may be modified based upon the workload 
needs and program objectives ofbo th the 706 a g ency and the field office, if the addi- 
tion of class allegations described above adversely affects the present work-sharing 
agreement. 

2. Mail-in charges which constitute minimally sufficient charges will continue to 
be docketed in Intake. It is within the discretion of the field office whether fee re- 
draft a minimally sufficient charge. The procedure for pmnaasing EPA aod ADEA 
complaints and charges in Intake is presently being revised and should be in con- 
formance with this guidance, except as the special provisions of those statutes may 
require. 
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8. It will be in the discretion of the District Office, besed upon its litigation plan 
wd enforcement program whether clan allegations are investigated, and this win 
be explained to the charging party during the Intake interview. The present prac- 
tice of allowing the charging party at the It^Ve stage to decide whe th er few or her 
charge is pr o ce ssed through rapid charge or attended investigation is *Hiid«»*H 
However, the BOS should note the charging party's desires, if sapressod, in the file 
which is submitted to the Intel* supervisor for review* 

4. The field offices will have latifcrt. to dismiss charges which meet the present 
requirements for dismissal under Goranisskn regulations m the Intake i illn ess 
Charges which are to be dismissed for lack of m srit at the Intake stage should be 
dismissed only after a review by the TMC including the Regional Attorney, and the 
grounds for the dismisssJ should b~ clearly documented. (Any such dsnriassk should 
be retained in a separate file so that they can be easuy retrieved during Quality 
reviewsX 




1. The two will issue instructions and guidanou for a dsterminatictt w*to wfUhei 
a Title VII of ADEA or concurrent Title Vn/ADFA or ERA charge should be as- 
signed ADEA and EPA complaints. EPA charges »mt! complaints which will ha sroc- 
emed by the extended unit or the r ^U ^ unit and to what ssleai aa EPA 
complaint should be investigated. r the Commi -w* wffl also wen* sts* 
which processing unit chould bo asjigned ADEA and EPA coinalaJats; I 
and complaints which will be investigated will routine)? jbo assigwd to tl 
"nit since a proper mvestkation wfl) in almost every case involve the i 
v vdte investigation. The TMC must also be consulted routinely on _ 
ciurgss for conrJeration for preliminary relief. Additionally, the tmS will be con- 
sulted regarding any charge or complaint the assignment of which is uncertain 
under existing guidance. 

2A RxampTes of standards which should be considered in ssasjsing charges and 
complaints, whether individual or class in nature; for extended investigation arer 

1. whether the allegation* ccrrespond to issues identified at proprieties in local 
litigation plans, considering the status of the Legal Unit litigation portfolio; 

2. whether several apparently meritorious charges with the same bask and issue 
have been filed against this respondent, and a full investigation is warranted (such 
consolidation should be coordinated with state and local FEP ngwHrs): 

8. whether the allegations ai-e non-CDP, and a decision as to appropriate handling 
can only be msHe ater a full investigation: 

4. whether the respondent has evidenced a past recalcitrance; 

5. whether the issues are necessarily class or there are a significant number of 
other potentially aggrieved parsons; 

6. whether the allegations involve the operation of a collective bargaining agree- 
ment, requiring participation of the union in the administrative process; 

B. Examples of charm which may be referred to the Rapid Unit; in addition to 
those not covered in "a' above, are: 

1. charges against state and local governments: 

2. "Limited class" cases, typically involving only a few potentially aggrieved per- 
sons, and not involving issues Identified for litigation; 

3. charges on which the law is settled or winch will require minimal sasistanes of 
an attorney during investigation In order to yield prompt litigation (e.g. mandatory 
retirement age statutes in some situations, retaliation) 

8. Every fif e VII, EPA and ADEA charge, and til EPA and ADEA complaints, 
will be screened by the intake supervisor and may be screened by the Compliance 
Manager. In accordance with direction from the TMC an initial decision will be 
made as to whether the charge will be processed by the Rapid or Extended Unit 
The TMC may elect to establish screening responsibility in an initial screening com- 
mittee, to consist of at least one representative from the Legal Unit 

4. Charges received in the Area Office should be screened bv the Area Director 
and supervisors in accordance with the guidance provided by the TMC pursuant to 
(1) above. In those Area Offices which donave Extended Unite, a charge appropriate 
for extended Processing should be transferred to the District Office. 

■ mm musni isnnsss 

1. An investigative plan and Kequest for Information should be prepared for the 
processing of almost jli Title VII, EPA and concurrent charges referred to the 
Rapid Unit The present standards for determining the appropriate method for pro* 
siting ADEA charges should normally be the ssifo as those under Title VH Howev 
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er, attempts at Section 7(d) conciliation* without benefit of responses to Request! for 
Information from the respondent may be made when the charging party ha* evi- 
denced a desire to proceed immediately to court or whan the parties have expressed 
a clear desire to settle the charge. Exceptions to the necessity for papering air BFl 
may be made, with the review of the Compliance Manager, only if the overall mis- 
sion of law enforcement and informal resolution of discrimination '^j****** would 
be served thereby. Only charges which allege individual harm solely may be settled 
without the preparation of an RFL The investigative plan need not be overly for- 
malistk. The RFl should be prepared primarily from s revised Document Assembly 
System. 

The decision as to the appropriate professing of a charge assigned to the Rapid 
Unit will be made on a case-by-case basis. Therefore, the notice of the charge which 
is sent to the respondent should normally not include ah in v ita tion to settle a Title 
VII charge. A decision to pursue a Fact Finding conference end attemp t e d resolu- 
tion of a charge will typically be made only after the r esponse to the BFI is received, 
and analysed. 

2. Once a response to the RFI is received, and any necessar) addittestf informsr 
tion from the charging party is obtained the B06 will analyse the infocxaation and 
make a recommendation concerningthe further processing of the charge and, in 
consultation with the supsrvioorr BOS, and the Compliance Manager where i 
priata^may pursue one of several options for the processing of the charge; f 

(a) issuance of a no cause decision (this optiu* should be pursued only after the 
charging party has had an opportunity to respond to the information provided by 
the respond*!, j; 

(b) issuance of a cause decision (this option wiU probably be infrequently used 
given the burden of proof required in Stcst cases); 

(c) assignment for rail investigation, including a possible on-site review: 

(d) pursuit of a negotiated settlement attempt, with or without a Fact-finding con- 
ference (settlement attempts should include the exchange of all relevant informa- 
tion bet wee n the parties); 

(e) referral to the Extended Unit through the TMC. 

3. Limited class cases assigned to the Rapid Unit should normally be investigated, 
and settlement efforts shot id be made, for all aggrieved individuals. 

EXTENDS!) INVESTIGATIONS 

1. Each charge which is assigned to the Extended Unit as a possible litigation ve- 
hicle will be assigned to a 'team," mdwHing an attorney. An attorney need not be 
involve in those cases assigned to the Unit which are not considered as litigation 
vehi ' though an attorney's advice on such cases may be sought Cases with litiga- 
tion potential should be given priority. 

The District Director and Regional Attorney will be Jointly responsible for assur- 
ing that the attorney's involvement is timely and sufficient to assure a quality and 
'litigation worthy" investigation and that the attorney's participation is an integral 
part of the investigative urocess. To the extent possfcle, the same attorney should 
definitely be involved in the critical decision points in the development of a cess 
which has been selected as a possible litigation vehicle, and his or her conc ur rence 
with the recommended action should be noted in the file. 

2. Requests for information in charges assigns'! to the Extended Unit will be tai- 
lored to the specific allegations in the charge. The development of a sound investiga- 
tive plan, which is flexible and which is reviewed periodically, is essential. 

3. whenever possible, an extended investigation will include an on-site review, if 
such review has been determined to be necessary to collect from or verify informa- 
tion submitted by respondent and to interview wit n esses for both parties. (EPA in- 
vestigations will almost always include an on-site review). The District Office should 
schedule work to be performed during en on-site review in such a way as to assure 
the w**"""" utilisation of travel funds. 

4. Negotiated settlements prior to the completion of an investigation will normal- 
ly occur only as an option in the Rapid Unit, unless special circumstances exist to 
justify such e settlement of a charge assigned to the extended Unit Predetermina- 
tion Settlement attempts after an investigation has been completed and the evi- 
dence is sufficient to make either a cause or no cause determination are inappropri- 
ate in non-systemic cases, 

5. In a case in which the Commission has performed a substantial investigation 
when the ftWying party seeks to withdraw his or her charge as a result of a settle- 
ment with the respondent, or when the charging party requests a Rightto-Sue 
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latter, the District Office may dose the charge and dstasTniao to initistr* J 
scope or directed iavestigstion an the mguSkmi eepocts of the char 



> amd uMnsDaooniinfaamunoNi W 

Limited aoope TWa VII Commiaaknafa Chans J 
gatoona under the SPA a* ' OCA ahoaldw 1j 

ance and the local litigation ^menSSnn plaai U ~ 

pceed either in the Rapid or tne Extends* Untt bat will be 4 
tended Unit One inttetto of thsaTniveatsiatf^^ 1*>J 
Pre4et«nniiiatic« Se^ 




f or onuna r<* WvwmoATiovei 

The supervisors of the intake Rapid and fctMfciai Units and tha^ 
monitor charges to determine whether —irHrit ohsawei on thai 
lated issues are beinf filed acainet one inaiiimihut jfhm (Lsi mA 
the charge* ihoold be conanWated in one fajTeatfaajkmTwaara am wp r k t a. A hstmer< 
c/ all char» aadgned to the Bttai^ 
pervisor in both the District and Area Offices. 



aoire* 



ormc 



The TMC shall be ^•ponsible for aasoring that proper 
compliance unite for the snressjhw and Msjisnmsiil ofafai 
lowing their receipt AddttkSS^^ 
signment of charge* from the Kapai to thi 
should periodically revfcw the statue and I 




signed to the Extended Unit becanae they ha** litigation possptM, i 

to resolve any problems mvohring <**&$*\rm lain ssaiin is wi ll lsi j 

between thTLcfr and the CmXiMV^ orsjmfle? met*rsjrS^T 
thenrootssing of chargas and comnlnhlts. 

The District Director to r erwtisflO e far malctegstaif a jak ma dpti wtAitf the Om> 
Plianoe Unto which further *• da^ka^isan^ 

assuring that the inventory of pending cases ia not nnmansaaaMa T be District Dft. 
rector should siso assure that travel eAdother support funds which havfTSan aO*r j 
catedto the office are appropriately distributed to accomplish the goals of theadV 
mimatratrre charge p r oc es s and the litigation program * 

monfiouno ooMcnjAnosr uomuunmm , 

it is anticipated that the number of cause detemrtnationa and letters of violations 

—ii — » u -** u — m^flratiima Tilth this tnrrossis. Misis si a proha 

bility that the number of conciliation sfraemeots will also tncraaaa Activity by aa- 
•pondent pursuant to such an agreement must be closely monitored Becanae the 
Extended Unit will normally have executed the agree****, and became violations of 
conciliation agreements will constitute a possible litigation vehicle, the reapoasfbti 
ity for monitoring conciliation agreements will be assigned to the Extended Onit (re- 
gardless of the unit in which the agreement was executed). Section 80 of the Comntt* 
ance Manual will be revised. 

[KxhibitB] 

Equal Employment Omarum? Oommmsjok, 
Washington, DC, September 11, 

MKMOftAJOKJM 

To: Johnny Butler, General Counsel; Odessa Shannon, Director, Office of Progvem 
Operations. 

From: Clarence Thomas, Chairman; Tony E. Qailafos, CommJminer; William A. 

Webb, Commissioner; Fred W. Alvares, Commissioner. # 
Subject: Statement of Enfbroamant Policy. 

The Commission believes that two critical features of an eftetfr) law enforoa- 
ment program are certainty and predktaMity of enforcement in taeeo sftoatkns 
where the agency has reason to believe that a law it enforces has bean violated.^ 



Those critical features have never bean fully develooed iy thai law 
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agency. Tbe CommiMkm batisvee thati - , 

itapoodento should understand that the Ommiasion has adopted i 
ing through litigation each case jfrwbtohjnsrit Ay been i — J ~ 
Med. Hie acSsvsment of that degree of certatatv and 
ment requires a uafty of purpose ea\ the ee* of ell j 
purpoee of thai memorandum to to artieulai* this 1 
that yon develop those mochartisrae nicweaary to i 
cate the OommiaaWe legal 
achieve that degree of earl " 

directly carry oat (Mr law eneoroamem pwypgpgS -f ^i^ v 

In aupport of this goal, the Cnmmt ea V^ haa i h ia r Uti iii l ftat aeery aw| < 
the District Director Tm» found that one Of otf ttate%ai aajT 
submitted to the Oini lieakai fir h geHiai MMaini tf i 
rail fa the mmkrnontaHwi oftsdsiaW iii fm oa u eja i pofifr, the ( 
that the following pointenwsd to be deafly un lo fetnn a V 

(1) Tim OommUou wffl review for pfcatfatt < 
detextnmatkne and a& letter* of violets* where < 

(2) The reaaonabto eanae dbeeraemetionor let! 
Agency's legal stsiT before the iwJsrrnieawiiw to i 



(8) The District Director to 
letter* of violation. In ao doing; 
t- the analysis, guida nce 

fimtinf -f itVrir**"-*'™ A«v>wHi>giy ih« Phnmierinr heHavaa that am 
philoaophy or operational system which attempts to d s term tn * ***** * 





our 



ineritonoue finfinga k Nporthy" of aevonu&entel reeourcea to 
statutory obligations. The National Uttoation Plan to designed 
additkmai are^ of apedai concern for litigation cansadsration. ft shqnM ii* fas ln - 
terpreted aa a Hm^rintt on the consider ati on of ineritorjoua Btigatian ^proposal* 
which may fall outride the defined parameters nf fan National Titi ge ftnri t 
The ComniisBion, in aupport of theae principles, diracta the Ottos* of the JEtontral 
Counael and Program Operations to develop jointly, for •Jproval by ^Commis- 
sion, the approbate adinbuatrativ* madamtoma which wflf implement the follow- 
ing procedures: 

( 1) The advice of attorneya should be sought, as appropriate, during the investiga- 
tive process for all cases. 

(2) Before the issuance of a reasonable causa determination or lf^ of violation, 
the District Director shallob 

the evidence supports such a ftndh^m 

It is mora likely than not thattLa Charging Perpend or members of • dsns 
were discriminated against becaoaa of a bass^frohpod byjhortatutij i*tim*$bj 
the Equal Employment Opportunity OommissMm, The U^elihood that Acriniination 
occurred is messed on evidence that ostabltoe^ undwr the W^ria^ legal 
theory, a prima foci* case. If the respondent has provided a viable desenoo, evidence 
of pretext should also be assessed. v 

ft the Regional Attorney is of the view that the evidence dosi iiot e» 
reaaonsblecause finding or letter of violation the Regional Attorney shau speciftr in 
writing to the District Director the reasons therefor and those reaeone shall be 
transmitted to the General Counael for review following failure of c onciliation. 

(8) The District Director, after considering the Regional Attorney's r 
tion, shall: 

(a) Issue a determination of reasonable cause or letter of violation; or 

(b) Obtain additional evidence; or _ _ 

(c) Issue a finding of no raeoonable cause or or *r appropriate closure. 
(4) FoUowing the foilura of conciliation in every case where ***** . „ _ 

deterrnmationor letter of violation has been issued, the District Director shall for- 
ward the case to the Regional Attorney. The Rogkmal Attorney shall then forward 
such information as required by the General Counsel to the Office of General Coun- 
sel (Headquarters) for review and submission of a J>«»tBtion m 
Coininission, through the Executive Secretariat Tna General Counsel's submission 
■Kail include: 

(a) The General Counsel's reoonimendation and any additional legal analysis; 

(b) The Letter of Determination or Letter of Violation; 

(c) The Investigative Memorandum; M . . 

(d) The Respondent Position Statement (or an indication that such a Position 
Statement does not exist); ' 
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(e) Notice of Conciliation Failure where applicable; and 

(f) Copy of the propoead complaint 

P^&TeS^ 
HaaeeenewthataUem^oy^ 

[Exhibit C] 

POLICY StATSMNT OK RnCKDOBi AND anus* K» ImpviDOAL Cam GT UNLAimiL 

DacamzNAnoir 



situations where the agency hat ream to bfliew^hata law ftsnfarae* im fte** 

violated.* keeping with tfcsgoal. the 1 

tiimirn fkA * t_ * ^ k * mm 1 *~'v --'a. 



prompt, ^n^hSS^IlJd Tnw pl rt i i^g^TSdbtt Kc5 

mses that, in appropriate draims tanc e a, remedial mtiassMeS Mead rri ha aaalm STS 

P*^tthei*curren^ ^ 

Predictable enfbrcernent and full, comctres7i«*sea 
the principal components of the method with vHsJr — ^ 
pursue thie agency's mission of eradicating dkcriiaiiaation fa 1*» 1 



fbr^m negotiating aetti^^ 

or in ft^- — ■ — f - i — — * « - - - — 




- .«- Mroinf GnmMon Decfctow or (Man, obtatnfaw Ml i* 

District Director conclodea the caae hawmsrit and hBcTcTk insTaVsTf 1^ I J 
letter of violation or a letter finding reaaonable mTbitoUtt^a^^ 1$ 
u tes the agency enforcas haa been violated. The rmrnerfy maatbe fathic<^ W t£ 



broad authoffi nn^ 
equaUble rehef . The remedy must also be tailored, wfamnSsfclX to c^theapecS 
ic mtuafacn which gave riee to the violation of the stitfute involved ™ 

A^ordingly , aU remedial and relief aought in court, agreed upon in condB atfan. 
or ordered In Federal eector decisions aboold contain tlTWlowtu alernam^ in ^ 
propriate circumstances: ^ 

«il ) ^*?? < ! uir S?f^ t of respondent in the affected fodHty be no* 

fled of their right to be free of unlawful diacrimJnatioo and beaaauredSat t£ oaT 
tic^typeaofdiacriini^^ 

(2) A requirement that correct i ve, curative or prevents action be take n, er mm 
ures adopted, to ensure that similar found or conciliated violatione of the law will 
not recur; 

(8) A requirement that each identified victim of diacrimination be unconditionallv 
offered placement in the poaition the peraon would have occupied but for thedh> 
crimination suffered by that person; *^ 

(4) A requirement that each identified victim of diacrimination be made whole for 
*njj lose of earning! the pereon may have suffered a* a result of the discrimination; 

(6) A nuirement that the respondent cease from engaging in the specific unlaw- 
ful employment practice found or conciliated in the cise. 

The components of these remedial elements are as follows: 
(1) Notice requirement 

All respondents should be required to sign and conspicuously post, for a period of 
****** notice to all employees in the affected facility (oTto uSinembere re^ 
jpondent is a labor organisation), prepared by the agency on EJ&O.C. forms, specifi- 
cally advising respondent's employees or members of the following- 

(a) That the notice is being posted as part of the remedy agreed to pursuant to a 
conciliation agreement with the agency or pursuant to an oi^ of a particular Fed- 
era! court or pursuant to a decision and order in a Federal sector fast 

(b) That Federal law requires that there by no dfacriinination against anv emolov- 
ee or applicant for employment because of the employee's race, T^ralW 
national origin or age (between 40 and 70) with respect to hiring, nrinaTcompenMh 
tior or oUier terms, conditions or privileges of employment (r^Seral^sector notices 
will include handicap as an unlawful basis of discrimination) 
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(c) That respondent supports and will comply with auch Federal law in all re- 
spects and will noi take any action again* employees becanoc they have oierciood 
tneir rights under the law. 

(d) TIm* respondent will not engage in the specific unlawful conduct which the 



1 

A 

i 



Dwtrict Director believes haa occurred or k coodliatinc or which the Ccsnrniasion 
or a court haa found to have occurred. 1 

(e) That respondent wilder haa. token the medial action required by the concil- 
iation agreement or the order of tha£pasrnianori or Court* 



(?) Corrective, curative, or prw*t*tim praview** 
In ajopropriatc drcomelaiirns, a reme dy most j pro vido th at the 

collective, curative or preventive a ction deaignca to eneure that 

of the law will not recur. Similarly, corrective, curative or 

eJeobe adopted in thone aituationa where thoaa miaeni 

future ahnOar violations. 
Thus, where a policy or practice Je dfaodminenem the pottey or 

changed SimilarlyTif a partkular euporvioer or other agent of 

identified ae knowingly or intenmfanaUy aeina rospaawhV for the 

t hat occu rred, the i a mp og d an * must U required 

diacrlminaiee or aimunH^alA 

tory conduct Thie corrective 

emnloyees f*txn that tadfvideal for a 

to medpiine or rejno 

quiring the reepondanl to euVxaat 

may ov e rcome their ttnlawfal pi ajudrea Jmm and any 

urea, or any combineSe* thereof; deigned %o meet flaw I 

when negotiating i 

to be designed for 

correct the partici 

change of ha recurrence. 
In addition, the reapondent must K requirsd'to take all other appropriate 

eradicate the diacrimlnation and ita effects, auch as the expunging of adverse 

rials relating to the unlawful employment practice from the d&criminaWa 

nel files. 

(S) Nondwriminatarj placement 

Each identified victim of discrimination * entitled to an Immediate and unccsafi- 
tional offer of placement in the respondent's workforce, to the position the discri- 
minatee would nave occupied absent discrimination, or to a sufastomtiallr ?<£U>alent 
position, even if the placement of the diarriiiwnatao results in tfca disolaroaewit of 
another of respondent's employees (^owhacrimiMtor/ Placements The Nondis- 
criminatory Placement may take place by initial emnsjyment, refaetetotnent, pro- 
motion, transfer or reeasignment and must occur without mry p r eju dic e to, or loss- 
of. any employment-related riahts or privileges the dlecrimhiatee would hem other- 
wise acquired had the di s cr i min a tion not occurred. 

If a Nondiscriminatory Placement position that the diecrhninateo should occupy 
no longer crista, then employment for vihkh the diseriminatee ia qualified must be 
offered to the dncriminatee in other areas of the respond en t's operation. Finally, if 
none of the foregoing positions exist in which the diseriminatee may be placed, then 
the respondent must make whole the diacriminatee until a Nondiacriminatory 
Plac e m en t can be accomplished. 

It is eostmtial that victims of discrimination hot suffer further and the respond- 
ents not gain by their misconduct Accordingly, the contention by a responde nt that 



inetl 



and* 
eand 

m ostly w . _ 

or drafting stayers for letter. Tlaatypeof iwttof lo aot 
Bather; thai relief w to be wSored to cure er 
lli i hlsnHfiod darrimhastfcin and to miiiimfaa the 

to 



1 For example, the following typei of 

a svera l typee of unlawmf eaaj 
"XYZ, Inc. wlinot lefoae to hire 



mittad 



eould be leojoired of a i 
practtcaa in a anrtkular can* 
- i be* of their an; 
on the bans of their aax or their race: and 
have mad absque with tfaVaVaial 



"XYZ, Inc. will not lefose to . 
"XYZ,Inu wjjU not threaten to flie 

^^^^SSS^ ooeldbt notified ef the relief dtaaa^> the 



"XYZ, Inc. will promote and make v/nok the wnplrry—i enacted by our oondoot ftw any loai 
they iunmed aa a remit of the diacrfanination asainat tb aai % Hftrall y, Mary Jones end Boa 
Smith will be promoted to the poattienef eWft auperviaw 

pay or banefita they may have eofaved ence the time that * M * A - — — ^— ^ 

Inc. hat adopted an eoual employment opportunity 
in making aakctions far promotions alnVb by the n 
9t be dswrlminated against on the bean of their eex 



_ i» 
them to that 



pl oy if not I 



w policy and will ensure that all an- 
roqulismenta of that policy that es> 
or race." 
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«, dteriminataa is no fooaar atrftaUa for Noodtoimiutay Raomit dw to • Im 
of alalia, a chwne in job content or mow othar twra k not an -aooaptaMs azccn, 
for a respondents fcflure t» aooompliah a I oodkoriminatory nuiiialil itf a 

l S r ili «ff»t»»t«T«i*«Ktp <kcMoato»te that tha iaafatt* af tha 
diecrinimatee to accept nwiitieri te am aa ei i rie < iia*l to unlild jTA^^j „ 
entfe diecrfoination ouch thai tha victim, rather than Cm wScBfi anflpjfhZr • ; 
the km ahnilerir, the bute k ^T^mu ZSSlJ^mS' * 

tkm that pctii^m^imtk» omd^by a M»5S5 mi i 
unworthy of NtedterimmMofr 
In certain drcumataocae, ikojfoadaictlinte 

tory^SSint on tf* xtfoTad^ 
eetting or k unavailable ae a remedy in a particular 
ent muet Kan* whole the dkaiminatee until a " 
be accompliehed 

(4) Backpay r 

Bach identified victim aCAimnimhm&m i. a 
of earning? the w Criminate* may have vathnd b> mt Am 

Kach mdfrirfual , iminetee nwaVfSeiv^ 
have bean earned by tha diacrhninatea ** *** *- V maSJt^ 
tion ("Oroni Back^kaTwhaVim aflSaSp^S 
daring the period, after normal exponent huoayM STa^JtfaSakaaMfa Bar aefcmV 
im empbyment have bean deducted diet Tntarfiii faTnaai llTfffcaaniTii ^ 
tween Groai Backpay and Nat InterW Barntea* k Nat BeekZ» iC Eg- *3 
ahould be computedor all N*ato*na¥ IwS toDaTa^frTiE / 
date of ^diSa, except wSelSile^^ d£ 
crimiMtionagtiinttth^ - " , , 

G — 1 ^ J rT ^rlTiiiif ell fnrnar flf afaniwiMaiiiai ff n 4t ar "iun Hrtriem t*^- * 
tion pay , and all other elemente of roliidiiiieoatout and fill ■■ I iiTaniJ riH, at eaV 
I? 00 *2li!!^^JS? r ^^£ ro— BaiBlmv must aOaia i^la^7eact«ia4ioaa« Jn «%j«££r ^ 

aitee of employment that the diegiminatee wonM h^W^tirW tart for the 'faqriini- 
natioalnappnvriato 

tion in Emp4cVment Act liquidated damafat oaeod^beckpay will ate biir^DaAk 
(b) C arna tio n provisions 

All reepondente mutt agree or be ordered to caaaa from engagmg in the inoefflc 
unlawful employment practkaa involved in the cam For example. 1 reaunSent 
aboald *? cmm dkaimiiiattag on tha unlawful beak and \ theeoedttc 
manner alleged or a leapondant might be required to aai ntvfag afloat to cartel 
•Pacific diacnm^ t 
iar reepocufcn t baa committed or haa condliatad aayaral unlawful emnbyinent ma*' 

ment or order which it deafened to rHnrtfiii riamtkii of any to&eT^wMenv 
plcyment practical. 

The Commiaeion does not believe that the aatutory requirement of eoneOtetion ra- 4 
miiree the agency to abdicate he principal law enforcement reejKtttbflfrTW 
conciliation ahould not reeult in inadequate remedial The iwaaMfeofnra-mUm- 
tion conciliation doea not conetitute cauee for nmremrteil m muteaai led Duiitjei 
«oni by a law enforcement agency when one of the lawa it enforcea haa been violas 

mA Dao>Va_ * a* »*1 a. . ----- "™ ' 



ed Rather, the concept of eettlement oopetttutaa recognition of the fact that there 
may^reeeooa^cU^renceaaetoa 



may be raaaonably d em a n ded by the agency and the ndnimum which m good faith 
inay be fairly arf^ for the miW^ 

tively puraued by the agency. In thk recard, in all caaib which tiia Diatrkt Direc- 
tor beiieTee that one of tha etatntea um agency enforcea haa been yMaMarln 
which litigation haa been authoriaed, foil remamea contakLai themromiBtr a£ 
menta aa > eat forth in thk memorandum ahould be wugStln wnc^^a<T6r^ 
reeaonabk compramaaa or coqnternroaoaak to the full range of remedial deacribed 
in tbia policy may be conaidered ifthoaa compromkae oroounterproncaak aiMraia 
fully the remedial concern deecribad in thk policy. Conciliation iha^lDa pttraued 
with the goal of obtaining aubatantially complete relief through the oondSktion 
oroceaa. Any divergence from thk goal muat be juetifkd by therearrant facte and 
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[Exhibit D] 

Equal Employment Onomsm Commmron, 

Washington, DC, April H, J$85. 

Hon. Pat Williams, 
Houte of Reprewentatiot*, 

Washington, DC r » f 

Dsa* CoNGinasMAM Williams: Wo are writing in response to the Teoant letter t _ 
which yog and 42 other Memben of Oongroas mm see od your "grave concern about 
tha recent change in policy tmiwunced by the Equal Bni j jat y i u ea t Opportunity Cam* 
miaaloii regarding tha pursuit and litigation of syetamk ami inf ' ; — ----- 
tion eaasaTTowr letter states that the 'Vmnmimkm haa voted 1 
the notion that classes a people are affrctedlfr ihai liailuaHan s 
the Oomndaaioo t* pursue," and that you "ant oonesrned that thies 
may be a way to the EBOC to avott ' 

It appears that there has bean a grievous Mure of ccm e aunication s m ajan the 
Commkeko and the Congress, lor we have r»ot*otod to mam away (ram tha notion 
that deeeee of i>eopto are affected* 

pursuing dassaction*. What wa haw dooaia ad^ two natic-t 
which we enclose) that, taken together, conem'' ^ 
effective relief, on behalf of amy victim efi 

Tidual and daas actions, as appropriate. > £ - 

This oomnutaent doss reflect a shift in e*ticy v be* on* that should MjMftalcumed 
by all who support vianroue onfUeonieut of aqnal at ^ptoyuieitt n jp |i e ^ha %1amfa 
the past, the victims of nnlawrol dtorHminetior, ware largely Ignored by the WMOC. 
Even when the Conunkaion found that dfccriiainatic o bed ocourred, onW rarehr did 
it commence litigation— individual or daas actions ^ eocuro relief far ifce vjethn(sX 
In the overwhetniing inejorty 

was not "Utigatioii-worthy," and tha victim was left no-hetter ofT than if the EBOC 
had never been created. Last September, however* tfcj Onrnmic ai nu adopted a 
"Statement of Eiifbrcament Potior, which jmvides, in essence, that tha Commis- 
sion consJdeis ml unlawful discrimination *1itigation-wwthy," and will bringindi- 
vidua! or daas actions, as appropriate, to secure relief for each and every vrntm of 
such discrimination. 

The Omimission in the past aleo tended to eettie cases, before or during Utiption, 
without securing meaningful or effective relief for the victfmW lb correct this, on 
February 5, the Cotnmierion adopted a "Policy Statement on Remedies and Relief 
for Individual Cases of Unlawful Dfacriniinatkm," in which wa declared "that a full 
remedy must be souglit in each case where a District Director concludes the case 
has merit and has, or is prepared to, issue a letter of violation or a letter finding 
reasonable cause to believe that one' of the statutes the agency enforces has been 
violated" Full relief is to include, as appropriate: 

"(1)A requirement that all employees of tha respondent in the affected facility be 
notified of their right to be free of unlawful discrimination and be assured that the 
particular types ofdkcriinination found or conciliated will not recur, 

"(2) A requirement that corrective, curative or preventive action be taken, or 
measures adopted, to ensure that similar found or conciliated violations of the law 
will not recur; 

"(3) A requirement that each identified victim of discrimination be unconditional- 
ly offered placement in the position the person would have occupied but for the dis- 
crimination suffered by that person; 

"(4) A requirement that each identified victim of discrimination be made whole 
for any loss of earnings the person may have suffered as a result of the discrimina- 
tion; and 

"(5) A requirement that the respondent cease from engaging in the specific unlaw- 
ful employment practice found or conciliated in the case." 

In all cases ■ individual and class actions—the Commission will seek throcgh set- 
tlement or litigation, on behalf of each and every victim of unlawful dkcrimination, 
full and effective relief along the lines set forth above. 
Furthermore, it has been, and continues to be, the policy of the EBOC to investi- 



gate and litigate "pattern or practice" charges and cases, under section 707 of the 
Civil Rights Act of 1964, as amended, in addition to pursuing other types of class 
actions/Indeed, in fiscal year 1984, the Commission spent approximately $10 million 
on the processing of "pattern or practice" charges, and we will be spending even 
more this year. Currently, there are 189 "pattern or practice" charges in various 
stages of processing in our field offices: 91 are in investigation, 19 of which were 
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gate nationwide "pattern or practice 79 
our field systemic program. 
We wiah to note, however, notwithstanding this mass! hi nrwin^tiaaiif of rwnafw 

^Ly^ p^ggv^ 1 ?j^g^g fc that ySeSS 

practice cases and other dan actum "cemtitute the efag&most isaportasTdKer- ■ 



discriininatwfi, and we intend to make the fcEOC such a body; * 

We appreciate your concern "that the bud** of the^bnutusejon la in He to 
practical toplement *con>preher*iv* poflcy o( pam^i^b^ We,^ 
have, however, paid careful attention to thai meettaTanilftve coiMSttdedifcit JSk 4 
reeourcee are sufficient to do the job. The aye»a«dMeload of olFE^Tin 1£L* i 
field is now lea, than three, and ^^ ^b^T^T^^Z^iT 1 
creeae in our litigation would be manageable. Should we areve to bsi2etas» ill - 
this regard, we would not heaitata to reqoeet a enppktnantal ap m oij eJa ia uii. and we 5 
are confident that the President and the Congress wb^aunno^m - - * 4 
..f^y,wwouW like to am our regret that we did not Inform the Congress & 
directly about our new policies. Hue was an oversight, and we hew taken atom to 
ensure that it will not recur. Ibis coinmunkatarfiulure was compounded, we be- 
hove, by articles ^reporting these recent KBOC initiativea that appeared; ainonej, 
other places, in The Washington Post and Hat* magazine. We enckseTcmv oftS 
Miirch 18, 1^, issue of TYiiS^ 

We appreciate vour interest in the Commission and we would be happy to discuss 1 
these matters with you further at your convenience. 

Sincerely, " 

CLAUNGI TktlJfAS, 

Chtirman. 
Tony Gallic js, 

Commissiofitr. 
Fair *V. Alvaubb, 

(X issioner. 
William A. Wna, 

Commissioner. 

ROSALTI O. SlLBXRMAN, 

_ . Commissioner. 
Enclosures. 

CONORJBB OF TH1 UNITBD STATOS, 

House of Rstkbkntattvis, 

Washington, DQ March It, 1985. 

Hon. Clabjbncb Thomas, 

Chairman, Equal Employment Opportunity Commission, 
Washington, DC 

Dbax Ms. Thomas: We are writing to express our grave concern about the recent 
change in policy announced by the Equal Employment Opportunity Commiasion re- 
garding the pursuit and litigation of systemic and mdrvflual diecrirnination cases, 

The Commission has voted to move away from the notion that classes of people 
are affected by discrimination as inappropriate for the Commission to pursue andto 
focus primarily on individual cases where discrimination has been proven. We are 
concerned that this new direction may be a way for the EBOC to avoid pursuing 
claw action cases. i This would be in direct contradiction of the original intentof 
Congress as embodied in TiUe VO of the 1964 Civil Rights Act and thelfffS amend- 
mer to to that act and subsequent court interpretation. 

In addition this is in violation of the will of the 98th Congress as sxpreosod whan 
fading for the systemic program was esu^rked and Increased over the 1964 level 
to $10.5 million for systemic program and staff. 

The systemic program represents the federal government's commitment to main- 
taining work environments free of diacriininatton. The systemic program handles 
pattern and practice" discrimination eases, including but not limited to dsns action 
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suite, in which an empV ar has discriminated against a group of employees became 
of their sex, religion, age, handicap, or national origin. Systemic or data action 
cases have the potential to help Urge numbers of employees and to serve as an im- 
portant example to employers that the federal government will not totersi* employ- 
er discrimination. Of major importance is the met that such actions oonsttiate ins 
single most important deterrent to the continuance of discriminatory employment 
practices. 

Discrimination )ry Hs nature is systemic and effects entire classes of people. TUs 
makes the svetet^c program the m**t powerful tool the HBOC and indicates how 
the recent shift in policy represents a significant de te r kira t i on of Urn ealbttecJent 
program, 8ince the KBOC litkates feWthan 5% of tee* dfccrinitaafim lawsoita in 
this country, it makes sgnss that the Qiiimlaafcai faros ok 

In addition to representing an rnideejrable ohanfs ' ' 
that th2 budget of the Ownmsskn at insdepjosie 
henr've policy of pursuing individual esse* Liz 
thin *o litigate every case. With the current budget and staft lt would eeim dflfteuft 
for investigators to handle the expended indhrttual base load nader tts new peilcy. 

We strongly urge the Ccsmnisskp to recensider its ^bmomw in policy. We remato . 
committed to the adequate pursuit of the elimination of systemic diecriantaatigi} * 
and, of course, we will continue to follow its jjiujiess . " " « v * ,- 4 




Augustus F. Hawkins, t&eJrmaa, SduesAfasfW tabor Coomstttee; Pat 
Williams, Cfoeinnan, aftcntnmittee on 8alect Bdacatien; Oljinpia J. 
Snowa, Cc-Chsir, Ctameskmal Qsuons lor Wos ~ ' ' 

Schroeder, OoChair, Oonmsaional Caucus JbrJ 
Edwards, Chairman, Subcemi 

Rights; Matthew t*. Martinet, , 
ment Opportunities; CUude Pepper, John Oocysts, Jri, James 11 Jef 
fords, Committee on Educatioa and l0 to*;wki frm Towns, Qandina . 
Schneider, Bob Edgar, Howard Wc4e^Uae «vaj* 
ley Bedell, Brace F. Vento, IWTfeew, m*k>M ~ 



Lehm an, Sidn ey R. Yates, Barney Fra nk, Q ialrglan» f 
on Msnpower and Housing: Fortney H. Starts BIO QfSer^^Tnoni 
Foley, Marty Kaptur, Vic Faiio, Jim Batea, John R MchWnan, Bar* 
bare B. Kennedy, Walter & Fsuntrojr, Frank J. Ouarini, Alan 
Wheat, Al Swift, Jim Moody, George Crockett, Barbara A. Mikulski< 
Mickey Leland, Chairman, Congressional Black Caucus: Charles A. 
Hayes, Bruce A. Morrison, Robert J. Mrassk, James J. Howard, and 
James L. Oberstar. 

Mr. Martinez. Thank you very much, Mr. Alvarez. 

Mr. Williams, do you have any questions? 

Mr. Williams. I will reserve my time, Mr. Chairman. 

Mr. Martinez. Mr. Gunderson. 

Mr. Gundkrson. Thank you, Mr. Alvarez. 

I would like to begin, there has been a lot of contention and con- 
cern about the Commission's general pursuit of discrimination in 
the area of civil rights, equal rights, et cetera* And there seems to 
be an indirect correlation or connection between concerns about 
the Commission and concerns about the Department of Justice on 
civil rights. 

Can you explain to this committee what connection there is in 
terms of the policies of the civil rights actions of the Department of 
Justice and the policies of your Commission? 

Mr. Alvarez. This Commission makes its own independent judg- 
ments on which actions to pursue on cases that come within our 
jurisdiction, except for cases in the Supreme Court, where the stat- 
ute says that the Justice Department determines what cases to 
take to the Supreme Court. 

But we make our own independent judgment on how to enforce 
title VII in the private sector and in the Federal sector. Title VII 
requires that the Justice Department make enforcement decisions 
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in the State and local sector, but we are independent in our deci- 
sionmaking in the area in which we have juriamction. 

Mr. Gundxrson. Has there been any discussion between the TV 
partment of Justice and your Commission to try to adopt similar 
philosophies or similar goals, anything of that sort? 

Mr. Alvarez. Well, at various levels, including staff levels and 
from Mr. Reynolds' level, we have cccununicatod with each other 
about these issues, because we both enforce title VDt set tfczn is 
communication, we are part of the sagas government 

But that is a fiurljMt cah occur Mtfatomm cas*. because 
we investigate seme cases we ^ ovtt there, whkh they have the 
ability to enforce. Plus when the Justice TfripffljHi^ us^: 
in the Supreme Court, we have to discuss with fhefa what our post 
tions are, but they have the last call on what position to take in 
the Supreme Court % * 

Mr. Gundxrson. But during the ordinary operatiora of the Com- 
mission, they have no ability or authority to direct the ohiloeophy 
of the Commission? * 

Mr. Alvaxkz. No, they don't, except with respect to which cases 
they choose to pursue in the State and local jurisdiction ana, be- 
cause that is where the Congress says tlpy enforce the statutes, 
but in the private sector, we make all those decisions, we this Com- 
mission, a five-member body. 

Mr. Gundxrson. Another area of concern, I think, to many 
people in the civil rights community has been the Stotta case. 
Would you care to comment on how your Commission has respond- 
ed to that? / ^ 

Mr. Alvarkz. There have been three developments with rttbect 
to Stotta at EEOC. The first decisions that the Commission made, 
or the chairman made, was not to reopen any of our ppvffag coo- 
sent decrees to determine whether they were in compliance with 
whatever the Stotta decision held, and there is a tremendous 
amount of legal debate over what the effect ot Stotta is, although it 
is fairly clear what they said. 

We decided not to open our consent decrees up. Our general 
counsel did an analysis of the Stotta case, and determined, or rec- 
ommended to the Commission that the Stotta case Only applied— or 
didn't apply to Any kind of prospective relief, but in fact, was limit- 
ed to what the court called make-whole relief. 

So, it adopted what might be termed the narrow reading of 
Stotta. And the Commission, as a body, has not moved to change 
any of that interpretation or has not issued its general policy state- 
ment about what it thinks the impact of Stotta is. 

So that has been the development in the Stotta case, from the 
Commission's standpoint. 

Mr. Gundxrson. One of the other concerns raised by a n umbe r 
of people on the committee is whether or not the Coirjniseion, by 
undergoing the extent of view of different cases, individual cases, 
whether, number one, you can meet the workload that would be in- 
cluded in this. 

Can you respond to that? 

Mr. Alvarkz. Sure. 

We are working harder than we were a year ago. Let me just say 
a word about how the litigation authorization process used to work. 
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It used to be that we had theee layers of lawyers who would shield 
the Con^rueion from considering cases, but all cases that w#e au- 
e to the Commission. It is not that we an 



authority Ifr-iiti- 




thoriaed had to come 
saying thpt we are depriving anybody of ] 

We are trying to take out all the veto Jkrvele that used to exist *t 
a staff level from pursuing cases w|>ere diacr iq ^ a ati^ or a o^h 
able cause that discrimination ora uri e d, was found. 

So, what we have done is we tave *feenad 19 the, pipeline from 
the field diiectly to the QmiS^Wi m ar#^i?55|^ 
policy was just adopted last fall* It takes * white Jar thing* to get 
going. 1- 

But in the last several months, we hive had a ' 
Commission. But we are working harder, meottaff 
considering many more casta, ana so for as we have ) 
are not creating a backlog of any kind We are Jail 
wtfrk on authorising cases. \ t • 

And a lane number of nejr cases are c^ihkigjn.thati 
been filtered out in the past through thas* layers of u 
from my standpoint, and I think fromjoay coUes«u«B oil the Ot 
mission's standpoint I can say *e are uStfc* hirder , but i t is nT; 
overwhelming us. It it does, wi will have to come up with ptber 
ways to authorise or not authorise those cases. ^ / : 

Mr. Gundkkson. Then has been questions that your remedy and 
relief policies are t~> inflexible, due to the fccfc of the XWmisskm'a 
"full relief' for the victim of discrimination, , TZ^ 

Could you define for us what the Cfcmmisskm means by *ftal 
relief 9 and respond to the charge that you are too Inflexible? 

Mr. Alvarez. The 3mediee policy was set forth and described, I 
think, very clearly, js what our field people should seek when they 
find discrimination, the basic elements of ,T hat we think foil relief 
is. " * ' 

But we do recognise that we have 4 statutory and a practical ob- 
ligation to conciliate cases, and the remedies policy itoelf contains > 
very flexible language about conciliations, because we hav?ui obli- 
gation to both from a statutory standpoint and an operational 
standpoint. 

So it is not an inflexible policy. We lust telling our field 
people, in response, in partial response to criticisms that we wave 
seeking to wholly inadequate relief, that this is what 5 we think the 
whole relief package should contain, and that is what they should 
seek. 

In settlements, however, they need to keep tueir eye on those 
issues, but engage in reasonable compromises with the opposing 
party, between what the most we could ask for and th* least we 
could get And that is what the conciliation process is all about 

I, frankly, don't understand why this policy 4s .being Head as 
being so inflexible. The last paragraph of the policy has what I con- 
sider to be plenty of flexibility written into it 

But I do acknowledge that some people have read it as being too 
inflexible. We have communicated to our Ataff not to be inflexible 
about it but it is a process of cshtinuing to spread that word that 
we have to do, and I appreciate your question. 

Mr. Gunoxbson. Thank you. 
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Thank >\ , Mr. Chairman. 

Mr . Mabtinxz. Thank you, Mr. Gunderson, 4 

On that note, let ma go over some of the &>n\w 
my office. Mr. Gundersons questioning was really ] 
our discussion that wis had in our office. And I f 

But let's go over Oat again. Now, we saked ; 
full offer is required for cohcfligflbn to be 
conciliation a negotiation to: a filial -tim 
action is to he taken. You s*id that wasn* 
but you admitted tlr A 4|/ *frwrtl1fce watf-fcinwl 
that if it were *»ng that way, the&lhete w^iH hate to be 
some clarification, even in changing the verbiage so that It wasn't * 
interpreted thai wmt. ^ ; ; 

And I had thought, and correct me if I am wrong, 
have an understanding on that 

Mr. Alvarez. Yes; ! think we did. f think yw < 
something that Congressman Gur^r^son raised .and" 
heard in other places, that this is too strong, and I ei 
that we need to communicate to our staff peopja i 
policy is a goal, set! forth the five goals w* wish, to i 
they have plenty of flexibility. ^ y 

So, I don't, I am faying anything different than wjbat I said ^ 
you, Congressman. M ^1 

Mr. Mahunvz. Then 1< Vs get specific. Is it not, right now, under \ 
the policy that exists, required that the employer make the full 
offer before conciliation? 

Mr. Alvarez, Nb. V 4s 

Mr. Mamtowl All right, that is not the way it is. Well, do you 
have the passage that states that? 

It says required. And that is the word, you see. We get hung up 
on words, and a lot of times it is very difficult to get away from a 
word, because a word means a certain thing and required means 
required. ^ 

Mr. Alvarez. Well^I w M l certainly review it, and if fhat implka- - 
tion is left by the words, then I will ask the chairman of the Com- * 
mission to consider a clarification on that point, but as I recall it^t 
said this is what we should seek as we enter the conciliation proc- 
ess. 

The last paragraph, I would point out to the subcommittee, I 
think contains plenty of flexibility in it, and instates, I think accu- 
rately, what our conciliation oblig* don is under the statute. 

Mr. Mabtuaz. Let's say you are a biased person, reading that, : 
and you want to hang your hat on something, if there were contra* 
dietary statements in there, and one ifl "required," the other one is 
"giving flexibility/' which one would ym hang your hat ota? * . 

You are going to hang your bat on the one that b indicated first, 
and that is "required, 1 ' and youll stick to that, regardless of what 
the last paragraph states. ,,v # 

And that is why I say, you really have to— if you are going to; be % $ 
fair and objective, and if you are going to be affective *in toe en- 
forcement of the agency, then you Save got to understand that you 
can't have words in there that can be misinterpreted. 

That is all I am saying. 
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Mr. Alvarez. I understand that There is another ooneideriiieft 
here, Mr. Chairman. We have been continually criticised over the 
years by this subcommittee and by the OAO far getting in adequat e . 
settlements in the conciliation nspcesi ' %i ^ 

We attempted to write wtriMhat wtfld nds| the level of wStfc 
our people would attempt to seek That** tfai paint * m 4 * * A 
remedies policy. So, wt needed— IWean^ls a 
needed to raise the le*el somewhat But tt*re 

And if we are going td/give flegflriHiy 
this thing waa actopted, 1 amskJ^ the 
ing, it seemed to me that then was enoi 

But I would be happy to go hack and 
particular parte of it that you think gtte 
would be happy to consider that and raise it 

Mr. Martinez. Well, it evidently does, bet 
out there. People are getting strung out and so g ^Jn ye etidtty up 
with nothing when thqy ootid end up with soiaeihmg iff the ™ 
ing wasn't so rigid. diseased that in great de^ " . : 

One of the things that w* Kav* to uiwierst*^ thit imt&^%%i 
criminal case, where a complaint has b^ lo^^ by an indMdual, 
then the prosecution the Justice Department a that too* area, is 1 
required by law to puwu* whether that person wants to withdraw - 
that complaint or not. 

That is not the case here, which is for the satisfaction of that 
person who has been discriminated against for relief fropi that dis- 
crimination. It should be up to the victim to say when enough liti- 
gation is enough, despite how the EEOC feels about it • 

You need to ensure that that practice does not occur by that 
company or employer again. I think that we need to consider the 
individual who is the victim here. 

Mr. Alvarez. And I think we will and I think the policy permits 
that Mr. Chairman. We also need to remember that we are a law 
enforcement agency, and the Federal Government has an interest 
in any discrimination that occurs, and we may have an interest 
that goes beyond that of what actually occurred to a particular 
people. 

Mr. Martinis. To assure that *c doesn't happen to someone else. 
Mr. Alvarez. That is true. That is what law enforcement is all 
about. And that is what we are attempting to do through the reme- 
dies policy. > 

Mr. Martins. Now, I am also concerned about the status of the 
adverse impact test within the framework of all discrimination 
laws under EEOCs jurisdiction. Can you tall me what the EEOC 
test is in evaluating discrimination, what their test is for evaluat- 
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Alvarez. Where there are several established tiieoriaf of dis- 
crimination that the EEOC uses and applies, and the courts use 
and apply, one of which is called the adverse impact analysis, that 
arises out of an interpretation of one of the parte of our statutes in 
the Griggs case. 
Beyond that I am not sure what you would like me to s*y. 
Mr. Martinez. Well, I have heard that the only intentional dis- 
crimination standard of proof is now sanctioned py the EEOC 
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Mr. Alvarez. I am not aware of that, that the Commission has 
aband oned the use * 

Mr. Martinez. Would you find out for ns? 

Mr. Alvarez. Sure. I meet with the Commission every week, and 
I am not aware that we are not/using advene impact analysis in 
the enforcement of thie statute. , 

Mr. Mxnow. Mr. Henry. . 

Mr. Hens* Thank you, Sir. Chairman 

I want to return venr quickly to the ML ; 
think this may be tfeelly, may bs hoosstY' 
something sneaky going on here,, so let's 
once it is clarified, I thSilt If it is | 
resolved one of tro or three outstam 

In the present or previous coocilia 

standards for— you had— in the ejBfoc^ fodlitj _ 

tion was found, be notified of thsir right to U 'r* fttwuwlawftd 
discrimination. ,*? -> % , 

Second, requirement that corrective, rahitive, w l ^ W%dtoP 
-a taken; third, aooord each identified victim 3 
made whole; and fourth..* requirement that respondent ce**e efeS 
g^ng in specific unlawful 6m ^^^^JP^^ e * * \ - : ' 

tion°of SlflS^ 7 w i^^Mdty the aeget£^ 
went into, and 5n many of your cum, did you split the dUtance* 
or is a conciliated closed cose basod on all four of those principle* * 
consistently, past policy? 

Or would you many times with both sides agreeing to negotiate 
the difference? 

Mr. Alvarez* I think, unfortunately, more often than not, and 
we have been roundly criticised for that, we were willing, to let 
cases settle fcT anything that the rhmr^ n v ^*ty, who was often— 
has less bargaining power, would accept inducting such tidings as 
clean up my personnel file. 

Mr. Henry. OK, so, in pest policy, and we could get that clearly 
from the record just by reviewing determinations and clbeed cases, 
does the statute, say, require as the formal lang ua ge t hat you 
have— your testimony says require— are we actually backing off 
from the statute? ~ 

If you once agreed this is filed, would you technically be latched 
into the reguirement? Hava we all kind of, on both sides— f£dU~ 
tates dispositions and—do you understand what I am saying? 

Mr. Alvarez I am sorry, Mr. Henry, I just don't. I don't under- 
stand where the word "require" is coming fr om . 

Mr. Henry. Well, from your testimony, in the communication. I 
think this is really what has us concerned* because now we are 
adding a fifth requirement Now, that can do two things, particu- 
larly if you are meaning require. 

While on the one hand, you can say it increases the bargaining 
of the plaintiff, the person filing, and that for us would be very *f 
mirable, the likelihood of successfully closed cases will diminish 
tremendously. 

That is a very real concern, and if we are shifting to— you said in 
your testimony it would strike the negotiating hand, but the word 
you used is a requirement. I think it is juit as important If it is 
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simply to increase the negotiating posture, the chairman might be 4 
very, very enthusiastic about this. ^ 

But if we are slipping into a situation where you can 1 * a* infor- 
mal settlements agreement to by both piisli^te ww be*e* 
tually slowing down the whole ptocmta& fixt^ 
formal litigation 

The other asps 
that an identifie 
would eipect mil 
the merits, becai 
versek greeting 
moved from pop 
communities whe 

That is 
various affirmative action 
difficult issue, and it may be 

Having said that, #md m^Mm^ r ^M 
self, I won't pursue mi answer, hut I think ft as 
to be given to resolve the question, and maybe? 
formal legal language. ?Ji33%m 

The other thing I wanted to point out, oh the dan *&U*0 think 
you have clarified that issue somewhat, and I would suspect, and. 
you may wish to comment, that one of the reasons far some of the 
class action * 

Mr- Mabtinsz. Would the gentleman yiekUfcforeyou — *y. 

Mr. Hxnry. Fine, if I may get on to the next point ^ ^ 

Mr. Mabtinkz. On that last point, I have before ^ the potted 
statement of remedies and relief for cases of unlawful Cases oS&* 
crimination approved bry the Equal Employment Opportunity Com- 
mission. There, it dews provide, like you si 
requirement that each identified victim of 
whole for any loss of earnings of the gemm, ai 
in the position be wottM have been IP not for 

Now, when you require that otfer before at 
ther, and, the only other remedtr^ow to that 
a long, drawn-out situation in which case the _ 
might lose, he may not get anything. Whereas on the other hand 
you do not have that requirement you might be able to negotiate 
the case out, to achieve something that would be agreeable by the 
employer and to the employee. y 

Mr. Alvakz. Mr. Chairman, I understand your point wis die- 
cussed about. But the remedies policy says the Commission that a 
full remedy must be tought in each case. . *. 

Mr. Martinez. Must be sought 

Mr. Alvariz. And agreeing with Congressman Henry, this is 
what we want Now, let's hear what the counterproposal is. And 
then if you look at the last paragraph, it says we encourage that 
settlement process. You are telling our people, ask for this. 

Mr. Hsney. We could solve the problem very quickly if they 
would be willing to clarify that statement, I mean that would solve 
the problem. 

Mr. Alvarez. Pardon? 

Mr. Hinry. If you clarify this, that would sure solve the problem 
very quickly. 




Mr. Martinez. That is right, and that is what we discussed. You ' 
have got to clarify that problem* Because as lohg em It sound* like ; 
that person must be placed before any conciliation effort can take 
place, you are never join* to get to that point without gttfr* to liti* ^ 
getion, and thereby creating a longer, drawn-out proms. ■ 
Blr. Alvarez. That really is not our policy. v< ; J 
Mr. Henkk Then then would be no problem if yon could work * 1 
out the language. - % ,Sr7 * ^ 
Mr. Martinez. I yield bacfc ^ ^ « ' . 

Mr.Ham.Iaarimtoiitl^^ - 
have a misunderstanding over notttrig, but it is a Very atoffiS " 

intenm of thiimi^ • ^ 

just suggested, that ii seeking and futtiag ytto inejbergai 



just suggested, that ii seeking and putting ytto in e frurgaifoig pe# 

And that this would still allow for negotiated settlement short of 
lull remedy, you are going to save yourself a lot' of grief by Very 
quickly getting that all clear. 

The second 

Mr. Martinez. Would the gentleman yield one more time? 

Mr. Henry. Yes. , * 

Mr. Martinkz. And, two, it could really speed Up the pr ocess in 
which your original part of your statement indicates you are trying 
to do. \ 

Mr. Alvarez. Sure. 

Mr. Henry. If you do this you would be a hero to the chairman, 
quite frankly. 

Mr. Martinez. And a hero to the people you are trying to serve. 

Mr. Henry. You may also have to have a 

Mr. Alvarez. We would like to be. 

Mr. Henry [continuing]. Problem where you make whole the 
worker that is potentially relieved or lose his position and promo- 
tion under the requirement number three. 

And you are going to have some findings very quickly there, that 
because an employee was illegally hired in violation of the civil 
rights statutes, was subsequently removed under one action, is 
going to come back to you for another one. 

You may just want to look at that I want to look at the class 
action issue. I would suggest that, I am assuming that one of the 
reasons ckss action came about was not because you could, obvi- 
ously, combine and at least partially make whole vast numbers of 
people very quickly, but most of these suits, I would presume, are 
with mqjor corporations, AT&T, IBM, I am thinking of some of the 
bk ones. 

Mr. Alvarez. Right. 

Mr. Henry. But, am I right in that the major corpora- 

tions, your larger corporations, probably are more sophisticated 
and in neater compliance, by and large, than smaller businesses? 

And there may, in fact, be some positive, aspects from the civil 
rights enforcement standard in moving farther away from class 
action, in terms of getting into those employment communities 
that have, in fact, because of the emphasis on class action, been 
less willing to adjust employment practices. 
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qualify for fitioc i 




I mean, I would think, in my community, an*;I think^ ttfat ; 

andmd , . 



communities, the lancer 
tagged and etoag, end because the _ 
selves are to massive, I think if not oat of 
necessity, have moved much farther 
businesses that still qv ' " ~ 

And it may be that 
new frontier of civil 

Mr, Aivabjz. I tMnk that is a, 
have taken on all the biggtooih the 

practice and cum maxmm •noi 

pattern and i*Sfe wh^^» 
pany, or a giant racn^y, tat we 
the trig companies 
Some of thoaecaaea are currently is (wtiiatiOaV^^ I 

but one moreuuesttet. ; • ' "* *L« 

Mr. Maiums. I was about to tell you your time was up, ■ ■% 
Mr. Ha^. OiL thank you " 
Mr. MASTTMSLjir. Williams? - J 

Mr. Williams, Shank you, Mr. Chairman. ** - -., •** ':'*J 
Conmiiaskmer, perhaps, as has been indicated hew? there is 
simply a need for oo miniinifatt fs» b a tw ii u the G onmi s gi s n 
and the Congress; that in fact, seme of the <x>o>rns we< h*v#*ire ■ 
just the result of our miamm^^ i 
tion, but ! must say that I don't think fliatie the case. ■ - 

The Commissioners aJlnded td that in a letter Which 1 1 
you placing in your testimony, and referring #% JMn* 1 
Tbatwasa response tome mk^m^mmmmm^ fin . ^ 
who joined me in ertreering our concern to Chstanan ll^mms attd ' 
the Commission with regard to what wa saw as ?a movement aw*# 
from aggreaoive pursuit of lyatsmfc dWimination. * 

In your response turns, you indicate that there has been ho 
movement away front pursuing system?,- discrimination, but father 
aay there is a ''grievous failure of communication'' b e tw ee n the 
CoDLnission and the Congreae. 

So let me try to wipe away that lack of communication hare. 
Does the Commieeion accept what many of us believe to be the fact 
that ducrimination affects, in this country, entire claasw of i ' 
that is, it affects people in a given age bracket, or it 
of a given akin color, or of a oertam religion? 

Does the Commiaiion accept that throughout American history, 
and still today, discrimination tends to follow thoae lines? *» 
Mr. Alvakbx. I am almost certain that it is. I know that I do, in 
every discussion I have had with ether Conmhastoners on this 
point, they understand that dieafcntoation is based en a category 
based on the irrelevant classification like race or age, and there- 
fore, the answer, I think, is yes. a , , 

Mr; Williams. Has the Commission made a conscious decision to 
pursue individual diacrimination cases rather than aggressively 
pursue systemic discrimination cases? 
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Mr. Alvaur. Not that I am aware of 

Mr. Williams. Does the Commission, given the tact that it does 
accept the iystemic nature of discrimination, believe that systemic- 
action i* tha bant way tn thirty Ji^tnJt^faftf d , _ 

Mr. Alvaxxz The Ornnmission believes in taking on discrlmin* 
tion wherever they find & Sometime* we get individual clainw that 

Sometimes it js what jot** 
All time of those 
affect more than one person* All three 
methods that we hav* — - 

Mr. Wiuiams. Obafe 
tion to the use of statistical _ _ 
tion cases. Does the C^mifwinnigrae with 
Mr. Alvakez. Well- 





Mr. Williams^ the use of statists disparity? 
Mr. Alvabb. ThB use of statics is available in 
analyses under title VH One or them km 
where statistics are used to show the trace f 
treatment. y 
And statistics are also used under i 
Commission has not stopped taring C - 

would be my m&pr to yo* I don'tjcnrf* i F 

your oonvens^<M^ias» or what the ctoinnjui ^ 
spond t^yc^fror^fc^ & . _ 

Mr. Wtttf^^The chairman has also , indicated that systemfc 
suits or ckk action suits are not particularly effective, Jkm the 
Commission agree with him on tfcpt? 1 |# 
Mr. Alvabee. Well, assuming that tbafe- — 
Mr. Williams. In pursuing rgtemic discrimination. 
Mr. Alvajuz. Ilia Commission k cuironttypursaing : . number of 
svstemic cases, including one of the largest ever brought jb 
the country, so I ruoss the aurwtnis that we dj&t agr*e with tfie 
statement as you have just recounted^ C»greelBian. ^ 
Mr. Williams. I am attempting to recount th* ehaisman'* state- 



ment to me a few months ago accuratelyrand t&onelj 

Well, let me just remind you that among the 42 Members who 
expressed, by signing my letter, some of the concerns frhkh I have 
expressed to you this morning— are the chairman of this a " 



mittee, the chairman of the ftill Committee on Bdhjpatjhtt and 
Labor, the ranking Republican member of the foil Comjntttee on 
Education and Labor, the chairman of the Subcommittee on Civil 
and Constitutional Rights of the House Judiciary Committee, and 
the two oochairs, one Democrat and one Republican* of the Con- 
gressional Caucus for Women's Iaraes. 

If there is only misunderstanding between the Congress and your 4 - 
Commission, it is widespread aipeng a number of very prudent, 
cautious, concerned, ana dedicated Members of this Congress who. 
have attempted, vigorously, to understand what it isiyou ate doing 
with regard to vigorously pursuing systemic discrimination. We are 
unable to come to the conclusion that vour pursuit is vary vigorous, 
I don't know what more to say, Mr. Chairman, except express 
that opinion, but I would be pleased to hear you respond 
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Mr. Alvarez. We responded, all five members took that letter i 
that you sent to us, Congressman, very seriously. We responded to 
you as quickly as we could, considering that #fc are a five^aember ^ 
organization. * f f: M J 

We attempted to deal directly with the concerns expressed itf^r 
that letter, and we sent ycnrthat letter. I thjnk thttt f 
response to the concerns, 
misunderstanding about what 
clearly as wis possibly could, 

And I guess the qoestioa i 
that letter? We have attemp 
misnotion that we are not \ 

We have responded^ 
Time magazine, we responded 1 
we responded to the 48 Members i 
information that we can give ; 
it. 

But beyond doing what we have done, I just don't lmow' what^;£ 
can do. ' - I" 

Mr. Williams. Well, Richard Nixon used to be fond of saying, | 
'Don't watch what I say , watch what 1 And that is what tfe j 
Congress is doing with r0gard to jhe CgnflwWon's actions: 

Thank you. ^ V 

Mr. Alvariz. We welcome that review. v * * ; * 

Mr. Maetinrz. I think that is the best thing we can dfcis watf|r 
what happens. We have had mne diecimstifft on some of the things ^ 
that I felt were a little too restrictive in your pursuit tor enforcer : 
ment, such as not allowii^f the complainant to exerctte som# input 
into his own situation. ' ^ „. | 

1 ^ave one last question to ask you. Will we be havih* ih^* intd Q 
what you are doing? We are wondering if the EEOC will be revere* 
ing any policy in these areas, and when those changes occur, will 
our subcommittee have an opportunity to comment on these rule t ; 
and policy changes before the EEOC enacts them? 

Mr. Alvarez. Well, I don't understand the p r o c ess very well of 
the adoption of changes of policies, and the notice and publication, . 
and this subcommittee certainly knows how to reach us, and has 
regularly communicated with us. ^ 

Mr. Mabtcnrz. I am glad you brought that up. 

Mr. Alvariz. I assume that you will . v 

Mr. Martikxz. Well, it seems like we have a problem. The Com- 
mission may be feeling one way, the four members and the Chair- 
man another way. We have recently communicated with the Chair- , 
man in adequate time, according to his guidelines, for his appear- " 
ance or the appearance of someone on the Commission to the hear- 
ings are being held. * * * ' f 

In response to me in the letter, totally ignoring his acknowledge- 4 
ment of the receipt on the date of that letter, he stated that the 
subcommittee had not complied with U* advanced notice of 8 or 4 
weeks. He got the letter 4 weeks before the scheduled hearings* 

And yet, he says he wasn't given adequate notice in keeping with 
what he considered the proper notice procedures from our commit- 
tee. 
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So we have a problem there, and it is one of commtuiication, and 
maybe it is just with the Chafanan. ■ * j 

Mr. Gtmnnsotf. Mr. Chairman? >j * . ^ *su*. •» * 

Mr. Maktoob. Eicuee me, let me finish. But I im f mi«||#^ 
that wffl be eradicated, that we can the* have a diakglS^ leu 
have an opportunity f 
that w» didn't cqgum 
having i 

fnr numpln 1 litf K U fcii ln If tHii iaH a iMiiia l ii ii l.il •* 
dace ano£b«r < 
fHendj^folk^ 
Mr. Altai**. 

l-teototbebaajq 
tant, and.I affwe 
Commiasion m total, : 

with theOopipii^ , 
Mr. Gundersoo. . * 

Mr. GuNimflON. I fast think it ft 
state, Mr. Chairman, ^t ft» cc^mtfiattWi 
Commission had in Midi to the scbduli*g of i 
ere to testify before tUisuW 
quate notice, it was a question of^trjmg jfe 
agreed-upon dates. 

That has been the MMctice in 
resolve that, and the Cwrman, 
ue. And I have to tell Mr. 
minority is having a great deal 

and any cooperation In the scheduling of 

I have ra&ed that fcsue with you tine aqd time 
are going to make the issue of e cfa et fr l M f> g a co flfa ^y 
we are going to bring up at this hearing, then I am 
it the entire issue. - a* 

Mr. Mastinkz. I look for a total *frHtficMton ftt frr as qggotiirtfe 
ing the dates. We rave them several dates, liny one which <jf 
those dates he could have set There wasn't a single dite that 'wis 
given. There were several dates given, Mod the letter indicates that 
several dates were given. No Commissioner could be present today 
except Mr. Alvarez, and all of the sudden we have three, I under- 
stand, at least three. 
Let s be honest 

Mr. GuNDiasON. Let's be honest, Mr. Chairman. Let** mad from 
their letter. In this particular case, the Commission's Offfee of Con- 
gressional Affairs received on June 20, Jhat is less than 1 month 
ago— you said this was a long time ago— a letter only indicating 
that the committee wished the Commission to testify on July 1L 
There were no advance discussions between the Office of Con* 
gressional Affairs and the committee staff, no attempts were made 
by the committee staff to determine if the Commissioners would be 
available on that date. 

Mr Maktinsz. I don't want to get intv a long, drawn-out debate 
about the letter, but if you look at the dates on toe letter, he said 8 
to 4 weeks. It was 3 weeks before the letter was actually received, 
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he said 8 weeks' to 4 weeks 1 notification, bat 8 
we called his offices on the phone, not oncsLbot tri 



thiifr 




reference j* is toithe ^ 
have adfeuate notice befitted**, 

But we also notified 1* 
hearings, and in a letter 
response to that letter 
His letter. We rebutted the state 
guently sent a lett^ ihat th^ 
future hearings. 

Mr. Omn^MOK. Mr. 
speak for Mr. 7|#mafc to* 
is having a great dea l of d t 
scheduling in this eubcomi 
lem as coUaagties, I have t< 
mission and elsewhere inight also 1 
Mr. Martihxz. Well, the subco 
give notice 4 weeks in advance, 
that 

J would ask again today, 
able to be here on the 23d, i 
it today. I am hoping that 
the 23dL 

Thank you, Mr. Alvarez, for your testimony. Would yen 
say something else? - ~ 

Mr. Alvabxz. I just wanted to say, with respect to 1 
hearing, I don't want to— not attempting^ t into the 1 
tween you two, but with respect to the Con ssioo, ouri 
date is July 2 for this hearing, is ad dr ess e d to the chaijp 
'1 would like to extend the invitation to you, and if jtiu are } 
please ask Commissioner Alvarez or Commissioner Webb to; 
the Commission's position." ' V \T 

Commissioner Alvarez is here, and Commissioner Webb is here 
as well, so we have not declined to come to this particular bearihg. 

Mr. Maettniz. No, I didn't mean to indicate that 

Mr. Alvabb. OK. 

Mr. Mabthoz. Thank you, Mr. Alvarez. 

Our next panel consists of William Robinson, executive director, 
lawyers 9 committee for civil rights under law, Nancy Kreiter, re-' 
search director for the Women Employed Institute. 

Your statements, if thev are written, and received by us, will ha 
entered into the record in their entirety. If you can summarize, 
again, the members will be under the 5-minute rule for question- 



ing. 



Mr. Robinson, would you like to begin? 
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STATEMENT OF WILLIAM ROBINSON, EXECUTIVE DIKECTOK 
LAWYERS' COMMITTOR FOR «IVIL RIGHTS UNDER LAW, A**' 
COMPANIED BY RICHARD % SEYMOUJR, DIRECTOR, EMPU)* 
MENT PROJECT, AND NANCY KRKITER, RESEARCH O^KBCTOft, 

' WOMEN EMPLOYGD'lNS'rmn'K * \ . ' - j » '. -|, v t 

Mr. Robinson. Yes, dr. First, MK Chairman, I wotid Hk« to '4 
thank you and tnembst* of the oommltfcw for (lie opportunity ^ ti 

of the employment project of the l«wysW iw^tttf^o f^^T^^^> 
under law. Mr. Seymour Is one oT the foremost ettmieit tfUe^ra 
in the counter, and, with your permiwion, I Wtratelike to atf %&M 
he be aUowed to assist me in the awr^^ * 
Mr. Mabtini£ Absolutely. ' * v * * l ' — -f^l^^ ^y^m 
Mr. Robinson. With that, i would like to; l&t^^ba^ m % 
testimony. I would like to touch only on parto of i& because it*s r 
lengthy testimor - and I know that you do have <Hher ifcatiers thalV 
you need to atteu« to. " l f * ^ " l - v ^ > ** *\ ^ 1 - 

First, I would like to address the EEOCa Septembe&lt Vtk : M 
Statement of Enforcement Folky. In that policy , the EBQC stated 
that it intends to file suit hi ev&y case in winch rei 

was found, and conciliation had failed, and that ope 

crimination is more worthy of litigation than ajaj other fi adfa tfidf 
discrimination. j ; \ Hp£&*r-; , 

Before commenting on that specific point, let me iiMfliaitothat in 
that policy statement, thqy purpose to achieve that goal, in part tor 
having the individual Commissioners personally renew every flril- 
ure ot conciliation. ^ > ^ 

I understand that normally, theft are approximately s6me 
failures of conciliation that occur around me country each yeah 

So, my first comment about this new policy k that that 
doesn't make good sense as a matter of sound management 
happened previously was that the f aUuiw of condlia%n were je^ 
viewed by lawyers pursuant to policy guideline* set Vtbe Commi* 
sion and the general counsel, and they were supervised and re* 
viewed as to their pursuit of these policies. Thu*t tnakdsienae. 

It does not make good management sense to' have Presidential 
appointees reviewing each and every failure 6f conciliation, I might 
add that the lawyers who review those failures of conciliation out 
in the field are looking for good Cases. That is how they gel promot- 
ed. That is how they develop a professional reputation as being 
competent lawyers. »- ♦ - 

They are not intentionally throwing away good cases. So it just 
doesn't make sense for the EBOC to try to increase its enforcement 
of the statute by h* ving Presidential appointees look on the junk 
heap of rejected cases that had been reviewed by GS-18 lawyers. 
That just does not make good management sense. 

My opening salvo, then, is to suggest that the EBOC abandon 
that policy and rather astablish an appropriate set of priorities, set 
of guidelines and instructions to the field for the implementation of 
those priorities, and have the Commission then oversee the devel- 
opment or pursuit of its policies, rather than have it do staff level 
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work of the lowest kind, or that can be done by personnel on tower 
echelon^ Ickm't-mean the workkof a^l^ - 

Now, conoag back to Akr goal of filing suit in evwy^eieeiikj 
which n^ennaWe cause ,was fomd, bacsuw<iie one finding o£ di» ^ 
crimination to nra***^ 

to not sounds* a matter of orwmmm sense; v*S ^ •% 

Sometom^ved tlKmeonda^«gN^ while otk* c-ss 
involve either only one or a smell hawtftil <rf smploy*eef<tte 
involving the larger number of etofJtoye*! it obvkHMiy nta* i« 
tant and more worthy of Htfcgfc* than ihe aas* involve a ^ 
number or only eae employee. ■ **%<rK r ib?^ 

Moreover, eome caeee invelve ettploymaat pdidm # practitofc 
set by a company, nationwide, <r,practicee that are foUpwed by nu- r 
merous companies throughout the oottntry. That fceie. is 4mM 
more important and more worthy of litigation than a ceee which 
involved the arbit^and ti 

against a single iiKarida^L v ^ '&^-w#*#ff ■ 

So, the itatemetit of policy theory ie ju* * ^ ^ 
should be reconsidered and replaced with a m 

Moreover* EEOCiiifti^^^^ b«fo4p* 
every case in which reasonable cava* to four 
failed. That is obvious from the number of < 
gating now, or that the agency has ftpr bear able to l 

To attempt to go from * couple of hnpumd cease a year, to a 
couple of thousand would risk the type of disaster that was, etas^ 
plified by China's great leap forward. ^ 
Next on this point, W* fear tfiat in pursuit pf tbsee policies what 
the agency will do is look ^attorneys > to i 
offices to be handling individual caeee and wiHloak to tbMtta* 
neys in the systemic unit to be the only one* handling systemic 
cases* * T 

This wculd not be sensible. Many systemic cas* involve local 
plants or facilities, and are beet handled on a local basis. Every . 
EEOC attorney, whether in a foeal office, et 1 headquarters, should 
be looking for worthwhile systemic cases to ffi*. ^ ; 

Let me next move to a few comment* about EEOCTilTebruary 6 
policy statement on remediee and relief for individual cases of un* 
lawful discrimination, * ' * 

Some parts of the statement are quite well taken; Ami we com- 
mend the agency for making the effort However, we ftar that the 
statement, taken as a whole, wiH hamper the Commission's effort 
to obtain compliance and will so intense racial and sexual dissen- 
sion in the workplace. 

The policy* for example, requires that a victim of discrimination 
be given an immediate, unconditional offer of placement in the po- 
sition denied, even if this means the bumping of an innocent white 
employee or male employee. 

First, this is relief that simply hasn't been authorised by the 
courts, and in my opinion will not be made available by the courta 
Indeed, in the Stotts case itself, which I will go into a little bit 
more in just a few minutes. 

The Surname Court expressly noted with favor the many krtrer 
court decisions denying relief in the form of bumping. If EEOC 
were to pursue this and actually obtain, what they are going to do 

:RiC , 39 
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is have to pick bbc^ wor^ 
•gainst female wo: *ers» quite ur 
other forma of equitable r**ief 
mate goal, and 

That policjra 
ed and replaced with 1 

Next, the policy i 
meat defineeit must be 
(rfieasonsblroausofcmi 
policy etatomant, taken 4 *i 
give employers an incentive to j 
and it dose not dkm the Con 
ment demands in light of the 
matter were to b* litigated totri 

I note that during the testimonjMl 
was some discuaskti si to whether or not a 
ment allowed for the kind af ftaribilt 
sary in c omp romise, Whether be fa 
other kind of oo mprwn iea, * ' " -r** ^\4F&m$ 

After that, I merely make two oommtota Ctee, l-ltiw*^ 
statement itself on the first page, and I quote from th# i 
paragraph, the last part of that concluding senteribe in the 
paragraph: 

th?s^^ ** ***** 





the 



Second, Commissioner Ahram 
in Cincinnati with Mr* Seymour 
that the relief outlined in the policy 
every case. Again* at the very least, there ii , , r ^^„ 
guity ought to be corrected— I'm sorry; A was a month 
rather than just a couple of weeks Wta Goi 
peared with Mr. Seymour. But lunethtlqss, at 
is ambiguity as to whether Jfc% l^OC condli 
have the requisite deppree of fl 
able to settle cases obtaining 
facts of the case ami the law i 

We urge that they ro hack 
the policy statement that required 
no ambiguity about it Next, tile potior & 

one of the standard firms or relief in Mt , 

is, requirements that employer* keep records sufficient to 
strate compliance. The keeping of records is indeed one of the moat 
important provisions, because that allow^you to go beck later m 
and to monitor your settlement ai^tktermine whether or not 4a 
fact, there has been compliance. - u *W > r ^> 

The fact that you can in de ed monitor end tot) wMj*r at not 
there has been compliance is one of the strona^tt iflduounents to 
actual compliance. It is a t^fiffcallr laportii^ ^ is 
not present now. As they rtviee thj* document frwjdd bo taclud- 
ed. I mention there are some good thirgs about it fcpt me htft oao* 
ment on a few of those* 1 don't wantto ee«m entirely negative. ■ ' 

We support the idea of posting notices of violations found and of 
remedies provided. A number of the decrees have obtained in- 
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dude such a relief and have worked quite well because of -itvHe& 
support the idea of removing Tietfens of discrimination front?4h* su-* 
perviakm of u yih ridu al perpetr ate * * ** mAtiedkm <Jkeriminetto*w 
where auch ■upervisoivare io^fl _ 
net* of dieerinunatorjr refaeuces fen 
the back pay provisions of the potters** 

We cautioned that the 
coinproniises because one 
ableneas of the settlement 
Next I want to c omment 
is that the Qojnndsekr 1 
ment* overbroad reefl 
its eraploveee and those 
Stota w^ vieweahottM 8^ 
About 5fo>Ws, as you know, the Justice — 




StottSQ 

form 



nion as barring all cace and 
goals and timetable, 





only in the layoff context where there%% 
also ir the context of hiring and pronation*! want to fluffi** l 
that reading by the Jurtice Department of the c^ W emnflly 
wrong. ^ - as* J/" 

Prior to Stoffe, all 11 of the: circuit courts head er 
ized the use of mala and timetables aa one of the,: 
able under title vH, and the Supreme Owrt i» ^ 
had also recognized that form of relief *gprrim_ 
court, then, would be barring that relief, ft vARiidbaw had to < 
rule all 11 circuit*. Typically when the oourt does that, it aay» e6J 
doee not overrule 11 circuits sub silento.>nd there i^no rmptt f 
believe that it did so here either* Jj 

Indeed, th* decree at issue Jin StoMt contain jtoale ead 
and the court allowed them to stand. If it was^barring < 
relief, it would have eliminated them in Stoth. And had 
would not have had to go to (he other nolding in S**t$. But 
more important than mj interpretation of ^tt ii 4he tefctfptet* 
tion of the courts that have reviewed the ease §iibs«wu|Uy> . . v 

The case has been reviewed new by five circuit* Alt flfW#fitose 
circuits agree with my narrow readiqj of the decision a^ 
with the Department of Justice's reading of the dedstoq. Thus, %kg. 
appropriate now for EBOC to follow those decisions in the form «f 
ar interpretive bulletin published to the employers and union* and 
chfcana subject to its in : idk$ion and give appropriate gaidanot *o 
its field employee®. It v just simply not good ei^jgh to have the _ 
general counsel wn. v e a memorandum that goes to the Oommismn- 
era. * M ;ft * 

The legal advice of the general counsel should belharsd muoh 
mere broadly. EEOC, after all* does have a leadursuip responsibil- 
ity here and they should proceed with it 

I next wbu>1 to move to some of the current problems in EBOCTp 
handling of charges and lawsuits. I would like to begfci by noting 
that probably one of the biggest problems is the sharp reduction in 
the number erf lawsuits benefited and the, number of charges in 
their backlog or in their inventory of charges. I won't go into those 
in any detail. They are set forth in my written testimony, but the 
real expert on those matters is Nancy Kreiter, and so I want to 
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defer <o Nancy on the details of the greet feJlofr in EEOC 
ment activity. - 

I do want to make merely this conusant, 
queetioo i that Fred Air: ret *r Oartnce 3fc 
wUI» and the other Ceinmkananets ae '"" 
diiwiitothe^eati^^ato't' 
of titie VII and vtow^ oureuiu , 
reductions inrttfeeife^tnat we „■„-■, 
which are, eg>r^firprov^ by thedL 

I would like to sumattdse 
lW with controlling cat * 
referring to ettaetfdn* 

morning. Ha amunented- 

munication and a problem of 
right. That ia one of 
lies with the Connate 
tioned about Fred MiJm, 
cinnati compared with tm 

If you will look at the point 

at his interpretation of fivtet abo b> .» 
world they are oomamstu amir then 

body and say.Ttatf MB cnfr an imnvkfaal U 
Commiaaioner is a collegia! body and 
That it how policy is made/* ^ , . ««-— 

Well, you can't go out and make speeches 
wet the law, and then any, "Watt there* a , 
People don't really undent a m1 T/ You have , 
comments and your etatements to what the 
vour official policies really are, and teak* tW 
beyond those in what can sometiroes be a rather 
provocative statement * 

Then I want to come to the question of the 
has indicated an intent to reconsider their 
part of that reconsideration. They, then, ' 

aueetions. I think in part yuu can asMftgli 
lie guidelines just by taking a look a* the rrasatliwi 
whether the holding in Qry& has beta eroded W 8k&l 

The Stottt decision was a major decision by the 8uj 
and has provoked already score* tittaw review arllcM. 
written one of them. No commentator in any W the 




— -— - — 1 ■ w^p— M a aaa e wwa aaav avuj- %an m j 

ever suggested that Stott* erodes Qriam at all. To fi 
mind aa you start to evaluate the gpftafines ie^ don't. 

PfeS 8 *J*!ff* \ 1 S mx ^b*H®ttva-aljr. 

^^er the Grro holding that j»»cWwithdiapirit impact 
are unlawful unla«e shown by the employer to be Job-related, ftk 
consistent with the 14th amendimnt SorVit is, aa7S3ooai*j 
have so held. It ia just no question about the? AmSm o*S 
cases have arisen under the 14th amendment standard. And the 
courts have uniformly eo stated. " r- ;. v 

Whether employers should have the benefit of a coat <Menee in 
seeking lees diacriminatory procedures «l n other words. If < tjaaar a 
lot, we « 
that in 
should 1 






can Psychological Aasociatipfl; notwithstanding the JiSfr 
exemption for tests in the act is only for '^p^eeskially 
ability testa. 1 ' ' 

Fbst, it seams to me the answer islet 
Statute has decided that But 
Court h as considered the 
mark Jtatpsr Company 
Court decision tnkt cororu« 
proves them* 

Inehft^ if it aiii 1 
to think that tin 
on just a quick 
finish cm the 
point out how much the 

The guidelines art'" 
ywi have got an eo^oyee selSfe 
tional requirement l| wfasfo far, 
edhy the*ct,^h$t*iiir' 
dude a disproportktiAte 
ute— that is point W\ 
have got a concern and 
is an exclusion of a 
kicks in, and it requires ably 
test is reasonably related to the Job* 

In other words, it deteortims e*iyou 
can't do the work? An you 
that it teats ability to 
excludes. Those two ptijiripias, It 
by the courts as _ 
sense. Expert psychologist* and 
calities of how you go about d 
quently enter into, that kind of a oo nti w e r sy, 
two basic principles which the EEOC seeds to 
there shouldn't be any question about that 
stance. , 0 

I want to conclude, then, by making the 
EEOC ought to, one, establish a sensible s et of 
forcement priorities together with appropriate gu 
which they would publish, ilsue, be available ^o 
and the rest of us who want to know bow they are _ 
get the commissioners out of the business o^wfiapjtog evety 
ure of conciliation. 

Two, they ought to revise their settlement 
ance with the land of sensible suggestions 1 jp 
decisions. Three, they ought to gofbrward *> provide aivtoterpreta- 
tion of the Stotto decision consistent ^th what the courts hat* *ffii 
about it? And, four, the EEOC ought to terminate its unnecessary 
review of the testing guidelines. 

[The prepared statement of William t* Robinson with attach* 
vnents follow:] 





an* 



a court 



40 



P*JpA*M> Staibomt or Wtuu*M L Rosnejoor. DncfQBt . LAwnes* Coaaams I 

Ctwl Rm&A Umn Law, ajto Jbmuab T. ** — ~ ^ — ~ — * 

CRIMINATION PlOJBCT OT THK LaWTKU' C 

Mr. Chairman and Members of the Suhflrtnmittoo, we i 
to provide taegmony Jure today. Our testimony before J 
frv* roam area*. " r™^ 51 

First, we wfll discuss the Qommkata'a L . . 
mailt Polk^r and il*fefaruA^ 1965 *Wfc* * 

Righto ArtVW W^^ — 
chssies made hy thoMf - 




and 

partment and by 
r acs co ns ci o u s asjdfi 
miderstand thai the 
the faurten the gentian 
notwitMtandufOhe virtually i 
ingof&Wfchtotro " 
dies has, in the,' 
Hve oction goals | 

Third, we wfll ) 
and lawsuiie, which we i 
to c*rry oat ite stated It 
foiled and in which the < 
the chergss of disr rfmlnsl 

Fourth, we will dtoc oai ^ 

raln^*^ 

ployee Selection ProcedW It »> our portion thai the 
■honk! ItnmodiafelT rw*e Ws mlasJalan*'*! <tf( ' 1 
and should recede that both he end me I 

unwarranted attacks byXkm unk a i ooara on the . 

Uniform Guidelines have not only sown ofatariohlr 'ite EKC1<_ . 

are nvhing meaningful enforcement ectftfy impondnlo. 8*4 pp. of Oris I 
ment. 

A. TIB COM%OB8ION J 8 STATEMENT OT ENIOaCSMENT POUCf AMP 
SCHEDULE OF BSMSDB1 

1. The BEOC's September 11, 1984 ttatement of enforcement J*Uc? 

On September 11, 1984, the HBOC issued its ^Statement of Enforcement EVJky" 
stating that it intended to file suit in ever case in which raoottabk 
found and conciliation had failed, and that *fofeo fl " ' " ^ 
more Vorthy' of litigation than any other fctf ag of 

2. We do not consider this goal to be potfiblt,! 
First, the Commission has informed its local 

ment, that it will not consider for litigation 
ble cause" has been found unless epodflc I 
tion to the charging party— are located and 
tify such victims on the basal of limiM information 
en EEOC investigatkm; in ou* own enfbrceaeot oases, f u . 
victims often requires the de rei oiJin o n t of a fall trial record 
those in which there are many mere unhired nunorto of tepaje 



k no 

H Stateoem ; at 

wnssD Tsasesa- 

in 

lait" of -Snatdfie 
than 



there were vacancies which vmld have gone iz nunoriass or woman in the , 

of discriniiiiation, it is impossible to identify which epsSfic imnvUtaus Would ha^e 



* At the June 21, 1985 bsarbsj held by the _ 
Houee Commlttet on Oonmrotnt Operations, 
an a m en dment to Title VII to provide for trebttog back 
monetary penalties for dkcrimmetfon, lbs LewvenV - 
neve in practice been msuflldect to deter tome < 
grading of monetary relief would be ap propr ia te. 
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that swank of beak pay 
' andtaete&ttr 
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» h*mt it tht rheaiiro of iar rimlnitkn Cf 
Ca,m FJZd 211, *2> a 162 (6th Or. 1974* 

The key* to erc« both 
and tfe* ^«Mji r 
the amount too. n-urowr/. #er : 
ee #242 would ' 
eunlowos 



- ^ 




the EBOO^enaivei 
in* the 721 
nation, there 
mc:« than a tatt of all 
could mJUy «3 
dafani is wnieB. 

Aid 
drtd 

by CWnae 



cist of judgment 
itiefaotothe 
Fourth, we 
gional offices 



. Many a jstomfc < 
local beets. Svonr E3v^ wwmww «■ w« 

V— IjmLt,* fcuL '* ■ - * » -fsj. twin** 

be wanna* for wcrtawisjo mfm/waccmm so bod§> 

* Th*KXOC$Fkbm y^ impoli 

wtt meal ofwtftutfiU rffgrrihifHaftw T 

On February 6, 1986, tht 1969 tamd to Policy 

Relief for Indhridnal Cmm of UnkW&l Dterimiaatioa Some parts of t 
are quite wall taken. However, w* fcer that the s t at e m e nt, taken as a 
hamper the Oommkaion'e efforts to obtain Qomphonoe and will aow lateoae racial 
md a earo al dissension in the workplace, t ^ 

problem to that tha Chairman e«SMak to b» toferl^" e^Jy 



cf this 
ThomM 



. . ooocantnta oo prcananthw rattaf fothaferai< 
blea, rathar than AiU nUaf %r tha partj artaalljr ffltof I 



{to: 



_ j ehaifle. As I noted oaill 

er.lhe emphaaie wee not on securing roll relief to charging parttea, but gsfcdnt rU 



'Bacauaa of tba 

■ml <M—- dmlwHjw 

inatanoai of pa ttan w of 

or woman, which it k axtnmaljr important fcr 
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of cmm However, there wae i 
ieatmm which ted not Sad < 

•Titod h book thai anyone would pat . potky : 
thoee who were aetmmtfy hnit iha&'fcr theae who *■< 
naae htotorical •ante. 9a correct thto taWwi fanaMMH, 
proaed* poflcy agCpit whfcdmtothe ~ ^ 

Other J M SMii0S f 
•Orson WDO 

IT thto to 



a 




nien step si net 
aryof the unlawful 
regard to whether the 



tior* We doubt frbotte ^ ^nplM vwM erer 
iMhr any Govt mU tnSSr Mi 
effect, H would nveik sbly tmln a 



It k difficult «» inueine the 
■ in nrvor of on 




ft. a.. ,, 4 . 

tiros of i _ . 

trade-off Je aa excellent fflmtntftott rf thi lerewil 
"fix" Uiii^ which ere act broken. ZJF wmm '., 

Third, the Folk? fHahiaMl lailliwtoe that "ftdl raUeT, 
»l»S*J be obtained hi erety«*ee in which a fltftoctf' 
B^,^«*,«U^d (o accept to* the* the L _ 

Sedbytonderant^ejidthelaw/' 

While there is some asmHguty in the Policy 
gaste toojnuch rigidity to gits employers on incentive to 
settle a coot, and it does not allow rfeistnissi*. staff to „ 
mends in light of the rolatto rhsnsso A mnotm U taw inattoi w as e t»bo tfgased to 

Fourth the Policy .t doei not intaeish one oTteileAdB^ A%up»of 1^ 

in fob- employment t ri a m^ia i A^A^+wwhfrfrte ifc^ : f^ pi w«j| ^r^n ii l ia»t 10 

demonstrate compliant* that the empkyer wpori summary " * " 
EEOC *nd to the Coiat, and that the employer inafe the ftnf i 
inepection on reaeonahle notice. In our experience, such relief 
cam invobinj pattern* of discriininetCTY ertirittf 

Fifth, the Chairmen'! remarks quoted abore indicate that a number of 
m^ih^P^^^SZif diiCriminator7 ******* will nonetheless bo 

We support the idea of posting notices of violations found and of the i 
vided; a number of the Decrees we hare obtained include each reUei We support 
St* ^^J^^ the antnUoii oftoSrttunl 

perpetrators of subjects d^mmsJaan. where such sup erWeer s a te identified; Wo 
support tfe expun gemen t of tjfatofo^ personnel files, W* sup- 

port the backpay provisions of the Policy Statement We caution On! the£ornm£ 

'Under the rulei of toons civil servioi 
saining sgTo em t nts , aa employes in 
position antfl s proper selection can 
ess t d ssi but such an 
There is no 
sdvoco is d 




but such an apnoecb is rare, even when each epsdsl i 
i^authorig^for the kind of automatic 'lire tot nearest w 



46 



■km should not 
in* the 



Recent public 
IWH CotnmiwifP to 
OMfit on the proper 



one nf these alomentslo kit >i 
a* a wnueVshould be th« guide? 

■ UIWMI 'HI>1I^H1I ' J 



ae a group, 




i*Je*„_ 
; to tMt* because of 
the denial of 
bUcka denied 
However, the Justice 
50 jobs grjing to the* 
) victim 1 
teJniifa 
; actual victims are>e*al 
dure shows which 60 blaake would ! 
been in uee then. Thm, the employer is i 
white hiring, and the practice* result arth> JtajM^J 
to encourage discrimination 

In May 196% the City announced j 
reduction of noneaaentiai p o re onno l ( 
on the 'Taethiied* first flred M ruk ' 
union. At the ntainthW reuueet, ] 
•training order forbidding the leyi 
quently ruled that the Cur's i 
of Section 708(h), 42UAC f 5 

from applying the "last hired, i _ , _ , „ „ 

blacks in certain Job claesiflrations within the fire depart 

1. The Stott* Decision 

The Supreme Court's decision in ttrrfaftfcrs LotxitVnim Mi lf8# V. #oef* 104 
a Ct 2616 (1984), arose out of a dees action filed in 1977 by black etr^jloyWof the 
Memphis, Tennessee, firs department The comnlaint alleged a pattern or practice 
of racial diecrimkiatton on the part of fee firs dspartment and city officials, In fio* 
lation of Title VH of the Civil r^g Act of 195/42 UAC H 2000e et aeo. and 41 
U.S.C. H 1981 and 1968. The case wee settled by ooneent decree which-renu^ the 
aty to promote It named individuals and to provide back pay to It men. TBaV 
decree ak> established a kx«4^ 

department and interim hiring and pwS^>eVceiita& 164 a Ct it 2581 
The importance of a proper resolution of tt* Sfc*» tasue oannc* eaeiry be over- 
stated. The progress which baa been made in thh ooontry to righting: tte wrap* 
slavery and segregation has depended on the power and wffitn^^ of the Otfeinda- 
don and of the Federal courts to provide effective remedies whenever^ violation of 



« Section 708(h) proridei that "it fhaU not be an 
er to apply different standards of compensation, < 
employment pursuant to a boas fide seniority or merit 
eness an . not the remit of an mtaniJon to olscrhnmots 

national origin. . 42 U AC. f 2000e~gh). 



% each mSsr* 
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rigbta he*"beea „ 

obUin effective itifcf ftea _ 
oowti the ortkrir raoWknof 
In turn, bmm re&ei oo 
goeie eod t tm ' 
elimineittoft-ef 




niority under _ 

rmnt poei t ion tor a 
708(h) «i» ewlkeJbi 
cauee tb ejltowL ^ .„ 
were not epedficafljy piOvii 

criminatton. Id. On that Mb, 
lawful 

Having held that Section 70Xh) ffanmipiWIi^ 

remaaL the Court want on to note that this molt "j 
bahlBdl lOUg) of 1Kb VH, which aflorti tba mnadto* 
Hon." Id. at 2888-8». That policy, the Cburt afcted, Te' 
only to thoae who have been actual victime «f iUea 
The Court did not earn* that the TicthnapadOc 

placet on "make-whole^ relief ^ — ^ 

benefit 



i not identifiable at iadhiduab viotfcnaof < ______ 

jMgM^rfJJh^jDourt concerning the poifcy of Section 700(g) i* exjem-SyV to 

Hie Stott. decision deal* with mafawhob reUef and dow nrtjucM 
claee«enedoua relief which ia tha raoadr challenged by tbe*3toeT 
Consequently, Stott$ cannot be stretched to her rlaie rmrloui af_matL 
the Juatice Department claime it doea, enedalhr einoa each relief haa 1 
raoogniaed aa the only effective method of remedying the | 




Vi^^!^ rf ^ <^ filed e 

mm Justice Steven* AM en op—on ooocurrint on the JudiMBt Juetfee ~ 
mt. In which Ju*k» BnmusTuad JiMtio* Mtrat—U 



wrote a i 
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of pMt dtocriminatkn. RMpwt tw |MnniMit rfimiM T rriiipiri tha fiiinifjiW til 

it «B<» AtatBarto* in J jSwihr (Wni»*a/<a/ „'"■", • ••„*,..' . •? 

No majority of tb> Anna* On#te ■piUil fejSltti or Aw lM f t , tt^ 
ffmatiwi^aarifa*r'Oa«*M«m - • - > f 'WfPi'fj 

i in 

rat 

opinion rf^l 
Tha •Jostios 

set of 

sad 

F«ths* the Court; 
i without makinu *» 




[inthisfcsueaadin 
that k what th^Ooort did; it 
re swap*. 

Moreover, two of the abt 
stated that tfaa 
sustained under ajnopriata 
layoff Older wooisT bars bat 
derlYiDsj coaaent dscree, ra^s..^ 
(Stevens, J n coocarrina^ 9 4uatfce 
nance of a psroa ntaaa af teach* i 
Fire Dapertanasit woold ha?a baan 
ble csae of dsaaiitiAtoor* aid 
system.* Id. at 2612 (O'Connor, . 
which Justto O'Connor joined, 
lute ban against stfttnttms rac 

In short, tha use to whleh tfaa 
legally and Actually and-** the 
Judicial intarpretatk» and of commos^ssoee. 

S. The Justice Department ignore* 

whole relief and affirmative reify under Htkvii 
Stottt wa$ addressing the requirements jaf \ 
Tha Justice Department's reeding of 8tS6e 



cepUd in tha law of 
dfic"mai 



bgtsMwn (SJsiflsv^ 1 ^ 

^fcij^ 5^o^£, * ^ 

the dto&ftcteon, ooasje^oa^y sa^' 



ttonT^Justk» Departments arfuttsini must beTea noted abc^ tto the 
preme Court's discussion of the poikies limiting; awards af "Bttate^rt*** raUsf 



• The laagnaai of the _ ^ w . 
tattoo. The Court expreauy rtoofaieai that ia 
beotAttiiifthoie who are not novas vktom of 

TtttoVn pradudei a dwkiot sen ~ 

under the contractus!*/ estebltoSod u_ . 

system wl* adopted mith dkmtmmanf&mhnter a 
eonf to mast irifcefr aarovsa 

f Stf Araertua Geo/* 0 
rewrite Title VII law to 



the jasttss fisssrtsssst'o 

a district court 



swaisrejaej 



1 ia not 



a coneent decree, not with his 
oootemplstod by the ooneeot c 
of JuetfaSteW position » sairateWnjfa Ms 
modification of the cot east decree over the eU 
withheld judgment on the questica whether the 




iniofectoalpestdSKTimmetio^ 
™8ee cssss dted la note 12, tana. It *m\sfkie sad « 
UiiciiwaoysaitkwT^onts 
that TtieVtl Is hrekeaaltTa 



tent ^sss the rofisf 
oas loT&Otj7l 

njt^hsi osjestui ^Sf 

«MUMo>d(m(nt onlbMaMtioo wbataar tha ,a w owrtwii prarijgat tow woBlahaW 



twaj* I^JM^SSSi 
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derfe^ to overrule an 
wh^ ietiof and what 
totfcatceaokworto 




■rewenchi 

liaritediii 



"If the tmrt&b " 

tat lea* 

• . . or m 

the rmift oheR loejihe (ho i 
ofao*h*< 

color! 
U, 

la 

reoogniajd that „ 
the mi r p of the Act*" 

isi ucSt*« am 

fed puppet «to 
rim that ht 

001 WW Otfal _ 

and "to make t 

mmt dluaimhmtkt ? AlkmaH* PiptrCo, 
^ W*% 431 UA at *fe£g£ frgfrlKi 
curnngX 

Th«L the "nu*»who2e'' 
crimination "be, ao tu » BONflf 
been were it not fer>#be vnttwji 

tt ra mn anying the Mqtu " ' 

Subcomii. on Labor of r ^ 

an award* oonatr^te eoniorte with 
wan v. GUV ofNno Yer*, 706 FJJ 
quite apart from the "aako*hok" 
unanimooaly rooogmaod that into 
widespread discrimination cade for 
tirt relief. 10 





Or. M8R 0* tfaf oUmt 
t VDLtteCouHiif. 
tt» M*to*nd 




61 ^TTf 1 ? rf ouuil, which hat oomUn**41» iMwlNiiMjMMiih* 

tout 7JJ F.2d 479, 48M» (flth Or, 1966X r££S*j£ baZdZ& V^lihmX 



\dmi$3> 



Shtet Mttal Worhtn' Intl ASkW&Sm. 
Again* Diterlmiaotion in Smghmimi. frcTr* 

t. Oiy of Chicot m TM INllk <BT Or. 1W) (mbm^ 
St Louis, mmSuk 616 PJd !•& H ewt^aSeL 

S^v.lrommrhm Local H/WtMUL WWMtfch ChTeJrt de*£TlMl 

1982); A»W t. Ifeorf «* fSS^TOUhOr ' "* ^ • i 
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Fount 760 r^d 48, 46 (6th Or., 1984); Wj 
F.2dTl62, 1167-68, <6tfa Or. ~ 



WW 894. 9tt (3rd Or. 1984k Oar t. Ammka* 
1868, 1888, i860 jl 6 (Khar. 1986) (rffetam] 
Mfa» t. Boris* AJte Apt, *1 



Mam. 1966): Oft Cfe* Ajrffci » 



LilimUm, 87 RP Cant 1,8 (N JKAbL* i)6b> *v **» • 

iS papow of nw an MMl^ooMeioi nlhf l 
ticuxm or prior cumwnwnnpi jwmp iwv 
d— of pomao." Ifcm th» hit nmSnni W 
onto tho "hiring. rtfaotataaMft*, or 
if wdhtedMoWinM 
or nicuBpB tor any 
bearine; fba>teOcK or ga_ ^ 
merely predodse a ODSJrt troto 
motaf or? reinstated if aajaaf j 
chereed him, foe n i iHl ie rrrsji I i ai 

art mda^ooadm ren*o^do^ 

ment of any particular todrriduel Hiay do net 
behalf of any partieidar inr^^ «Sa»r, thay 
Tent t iT er rhnlnatfan * -'"v 
As Justice Blactaun observed in 8$amjk 
"Ti» purpose ef such relief ie net to ass* 
rather to remedy the pi sss ra 4 * 
ahnflar ^"' "^ a— 



than 

to the dam aa a wnoto rsthaa, than to ita 
mt feature of raoe<xaJock»ue rafaf ia tfaaT 
taged data hat a data to* atatMridoal, 
that they ware themaehes ▼ictfaneofth* 
granted. 11 104 a a at 2m f 
New York, 706 FJM 684, ftWtS ffltfOfc 
If Conceal had meant lb Sectioer 
blacki Hkoanka ar lea^ at * dans to 
tkm, it oould have aaid 0t*#li 
audi a provfckm preiontid HmmpM 
consideration af the n Vjnd ftaia ^rl 
poaed an amendment prof idint tni 
ahall require an emptor r to hire 
variable numbers, proportions, psjr< 
1662 (197% imUg.HiMt9XVM 
Ervin ainenefront, arauiM thai it warden* 
iiiation under lWe vETaE at JOT6, J#»£e* 
/d at 1676, 197SU*. Ht$t at 1072 (remarks 
defeated by a foteoT44 to 21 K, i fflrZefJ 




1 T (ThaaiUiaali aai 



" In a law e nfo rceme n t 
the law a afcr ca m a at 
laceoousciooi rettsf 



depend on public support i 
munitr poroshoi tbs law 
intmstkthakproUaaav' 
1979), cert otnial 481 UA 988 




that 
tiMA mA e m — i 
*>pert aMafri 

IX cert otfUai 481 UR — 
(7th Or. 1981) (en esaefcfl. 
***** 464 UA 11*50888). 

it Justice Btoc ta a un dlssi 
and from Us treatment of the 
k eus wit h the OoarVt <haa ' 

SSnaa^^^ 

^Snaraay rejection ' 4 " Jl — 

then«esJstinf cess law a 
flable vktum of discrimniaQon, 
Title VII esse law ss a genend 



toe^atat 

ter bmt be ta id abontCpntrW inaaH to Q3en> enaaaM 

2 aWWoR^ 
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Tb» dhtfactfon Iwt i wau 

Hm ftqran Court hm 

UA at Soli* 8kX* 

teteinf to the wk^tpmfie 

on "makfrfffaola" raUaftoti* 
to eradicate tlteafiacte a 
Baptama Codrt dH aad, 

fron^bataa; 

JauAaiM 
Tha *Taat vaatigar" of 



reti< aad tfaa 



•ate ft 
black*. 
bKad 



Hkpanicaor 
UacaVHi 




actual victim* of _ 
k probably aapanjfrja aj _ 
powers of tlw crwrja would 

liqatmdi 



ancfa victim areola, 

_iH_ 

r\2d6&2r»0 (2d Or. tfmfiiepd 
of dfcerimiaation wooM permit an . 
ate work fore* to eoaaed mite foal -f* 
Where tbere baa baaa bt^aiid atkrv kttown 
i m trua in many nana ft aMf he a^nraaiaa to> 



cm prove taey 




rtMtfdaM moi efa*e*f ala naaa«faii<he 



r 



loot, acceptance of the Jt 

award maaa&gful raliaf ill fidr amplcfa^caaal 
5. Affirmative met- and 

Tha Supreme Coorft treatment of 
tjxte undawcofai tha problems rated to tal 
Gmrt hat eteadJaity hfid thai r ^ 
a oonatitotkoal bat a moat appropriate mean* of 

v. BakJm, 416 UA 266, 820 
of Brennan, White. 1 

' iraiemaftu/** vTCb/*x 410 UA 14i iawi ur77^itt Act *; 
BarruU 4C2 UA 89, 41 0971); Srami v. Chark^H*klmim* BmdofSZSSm, 






intaaatd to contfeu* in ftra tbt oam law 
drcumtUncei. Durii* tat debate on tha aVtto 
Oonmanooal Resold two decagons tTanthar and 
(WE, 197*L*.Htt*t 1048-70. Nivwihriaa, 
chiMt tbt law. * 
Aj the Fttth Omrft ha^Qanka^Ma^ 



puribl* to drfvmin* which 

pnoadon would hrr« bwo Und or 
in Mich mn, oa 
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4? 



5- 



'"J 

402 UJB. 1, l^Ziamy, Unifd AM Y. Montgomery County Board ofSdmOb^;M 
496 U& 226 (lflWK Yet to construe the Court m holding in SMfir lott Conpppi 
somehow intended to constrain the remedied ] L " 
required by the Consti tutie* would fly in the fi 
log Title VII remedies: *to make possible the tm 
relief possible'/' AOmmrk Ausr t " 
iLA W118 Cone Bee at 71% 1 
549fr2d415,4*-e7(7t] 




7th Or. 1977); Xussois^ik. BetWs; 



ISKrfSBANKA^ 



The materials provided by 
Housing of the House Committee 
EBOClled 868 lawsuits in 
dsdalnus by the Carter Adi 
lawsuits, only 229 were Title 
*dly criticised toe EEOC w 
cases. By the standards of this 

three yean es 
dine from the 229 TWe 

The figures for the first two 
1984. Although half of FY 1986 




SKatS 
ttitvnMMssii 



reflected in those fi^^urss, the wteo of ftlfassjs 



less than haifofme FY 1986 filings, 

figures compHed by Women Employed m ChiDSjB^-one of the beet ps lva^ sect o r ; 
sources of ^formation on the feprfbrniei^ of the «X?-sbovj the following: . _C.V 2 



» if ->nfi«iitiM JTa 

I or Qjecriiuinauoii • 



(a) the EEOC estimates it will hswe tM?4 
the end of FY 1986 [198611 an increase of 9$% since - _ 

(b) the EEOC reports that it assert id 26,878 persona in FY 1964, an 
cline from the 64^assiated in FY 1908. *: ; 

It is difficult to understand how the sfsnef cen sharply Increase the dumber of 
lawsuits it can file, and can handle swxessftifly, if it cannot come dose to matcninc 
its own performance two nnd three years em Moreover, the •quanb^dng of the 
agency's resources in needlessly o^esBoninc estaMfched legal principles, ae de- 
scribed below, and the confusion such efforts here sown in local 
enornttusly to the difficulty 

Chairman Items* has mide a number tfreceimsjeii 
ards of liabilty Co be eppHed in cases arising under Tits 
of 1964, and as to the Uniform Guidelines on Employe* 
our position that the Chairman of the KEOQahOUld inn 
ments of controlling casehnr under Title Vfl, slid should 
his agency are bound by the rule of law. Corrective statec 
field offices and regional offices by the EBOC, in order to 
ated by the Chairman 




oomBkSxm the stand- *' 
ftheC^IttSrte Act 4 
Prooee\ms4»ItMi 

state- *#J 
the both a*and 
W sent to the , . 
the conft*on ere- | 



SHOULD OSASB 



O. THt HOC SHOULD STOP QUABJULUKQ WTTH CONTEOLUNO CASSLiV, i 

KTTOtTS TO CRAKOt TBS UNXPOSM OU1DSLINSS Of A MANNS* DfOOKSSrnPfT WITH 
CONTROLLING CASBLAW, AND SHOULD CONCSNTLAT1 ON KNVOSjCXMO TIB LAW ^ 

Under O*'^^ Thomas, the EBOC seems to be contemplating wholesale depar- 
ture from universally accepted, controlling caselaw mterpreting Title VH and its re- 
quirements. For example: 

(a) The EEOCs "outline of Issues for the UGESP [Uniform Guidelines on Employ- 
ee Selection Procedures, 29 CFJt f 1607.1 et seo.) Review" expressly qtiestkm Chief 
Justice Burger's decision for a unanHnous Court in Origgt v. Dum mm Co., 401 
U.S. 424 (1971), holding that a test, ec jatdousl wquirement, or -*hef objective prac- 
tice which disqualifies a di sp rop o rtionately large number of blaou [or members of 
other minority groups, or women j must be shown by the employer to be Job related, 
or else the requirement will be held to be in violation of Title VH The EEOCs Out- 
line sskju 

Whether the holding in OriggB has "been eroded by StotuT 



"The Uniform Guideline! ere the joint tffort of the EBOC, the 
Office of Personnel Msnesement, the Department of labor, end the 
ury. They are sot forth at S CJPJt f 1607U (1986). 



tof Ju*k», the 
of the Tress- 



Whether the GriMf * * thmt practices with 
unless shown by the e*-, ysr to be job related is 

Amendment? , 

Whether employers should have the benefit of a "ooet defedee^ in 
criminatory procedures? - ' 

Whether the EBOC* tooting fuideiine* snmild be cut 
•tejjdwAofttieAinerioSftr 
the exemption ft* teste in 1 7(»(h) of the stetute, 
4 1prolestkiiany developed ability tests". Rese 
willingness to tinker with estabtmhod li£«,f 

(b) lb Norember 19B< 
an* 
can 



with 



i Psyc 




this ignores 1 

(c) Chairman 1 
tional remedy of goals 
them "difficult to moni 
dropped from the recohsinsAjdsd i 

(d) Chairman Thomas hswats* 
cal proof, and that he wwftu tbe i 

proof in the future." We are 1 

believe they are no longer attovjed to rojy 4 
or there is reasonsbie ennse to helisrve A i 
tkm, there must be some indhridnal who lew j. _ 
discriminatory motivation, or the charging forty meat I 
the practice he or she is amipfsining tnVl ' 
officer may misunderstand thVChairman 
confuttn is to be expected whan the lead ofBckT of i 
ly accepted forms of proof and provides little or no j 
tion, " * 

(e) Chairman Thomas has stated thai Qt%& 
extended and over^pplied", because it ha* been 
of common laborer. 11 Howevor, the Grimm ptm fii 
Control Operator and Pomp Operator attts Power 
Welder, Lab and Test Technician, doperiiitendant, P 
the decision of the district court, 2M IP Amp. 148, 841 

(f) Commissioner Webb hat also criticised "the 
tistics." 



17 The Supreme Cougt hat held that the Guidelines ate "entitled to crest < . „ 

^^^^Wi^^w upon sod make reference to p i ufo a wjual standan* of ait' I. 
€^«bliahed by the Amaricu Ptvcanlosicel Amooktlon. The HSOC Gtidetowa are aet \ 
trafave "reguktW promulgated pmwiant to formal procedures sstshlwail by 4 
But, as this Court has heretofore noted, they do ooaetttete TO» adiaiiwtretrrei 
of the Act by the enforcing agency," and cooeequenUy tiwy are 'entieWd to 
ence. . . . r- 1 

(Footnote omitted). The Court continued: The misjisi of these Otddelmet n tht Sams a* that 
of the Oust* ceee-thet dfccrinunatory tests are imparanwiek unlaw shows; ey^eowmwmsfr 



\ of or tisnmosntiSr correlated with 1_ 
i or ere relevant to the job or Jobs for widen < 



acceptable methods, to be ' 
work behavior which i 
evaluated.". . . 
18 Daily Labor Reporter, November IS, 1984, p. A-& 

"H. at p. A-7. As our December 14, 1964 testimony before this flnhrernmfttoe pointed oat, 
the abandonment of foali and timetables, and the inaistspce that no rehsf be aopccdodajtvoso 
who ie not individually proven to be a victim of elsorisimetfton, Ignores the swantad fort that 
cUecriminatonr employers do not diecrindnste beoanss they want to exduds one or two parties- 
lar blacks, Hispanic*, or women, bat because they want to exclude off suoh people or, foiUnt 
that, at many as they think the) ; can sat awaywlth esdndinf. Where the rtSE&m <*Tam 
has taken yeare, many of the individnaJ victim will no longer be eveilabls for the eatr*)sveJ 
job. et uwuTto bar reW benefitting the group. <6rmoriy3uded mwmaVmTvery realm? 
that the diacriminator/ employer has prevailed. 
New York Tunas, December * lgSd, pp. 1, Bll 

11 Wssbinston Post, December 4, 1984, p. A18. 

"Bureau of National Affaire, RBOC (Xmpluinc* Manual News and Developments 8ection fcr 
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61 

In point of fact, much xi the Chairman's 
impact, and the testing guidelines 
public statements refer to a parade 
courtaand the Ckmnniamkm routinely 
the basis of raw statistic*, without 
that the numbers are incorrect, 
such as, that many of the 
in school In reality ^ there is no 
cuit observed twelve years asjoc • 
We must not forget the limited 
didatesdkisslhiflcantiywom^m 
decide the cassfit sfanpry pii 
they should not be xmwtiiinf 

Civil Service Vommmkmjm , - 

Moreover, the ChainW- stahnaeufi 
lishing adverse impact, and his 
render Origgt a dead letter. It 
that a test or other seen Man 
nority 



commerce anout stsjoscxs, au*e»ss ; 



fgrMips of 
Thomae' r 




^prosch would | 
employer woulo hate to iJiwJ 
eervatkm in 1977, in the ctmm 
themmlvm prove en 
proof. Bhd ct\ 
Court quoted a decision of the 
able avenue of proof is the use < 
discrimination by the employer < 
Local 86, 448 FA1 at Kiwi UJ3 

For the Commission to turn \ 
proof blinds it to the discfiAftrton i 
hampers it in achieving it* i 
simply no occasion for 1 

What disturbs us most i 
desire to "fix" things which mil 
considered judgment of thecJttrtsI 
cases. We r-Nnit that ths sfSttcy 
serious, ur finished business of < 

Perhaps the most btsarre < 
co elevate their own i 
nection with the r30?s lawwit i 
ported on Julr 9, 1985 that, while 1 
court, anonymous senior oflW«" 
hoped the agency lost the < 
tern-and-practice cases. A < 
8uc\ actions are irrespofi 
typee of statistical proof gathered for use in the ease wei* tnfoflWeat t*j*irm.< . „ 
crimination under the standards applied by the courts, the*RBOG should have w*h- < 
drawn the case on that basis. Bve^rone si frmiliar with oases in v/him tW 
not pan out, once a full record has been developed Such a decision would Ism ljsat^ 
professionally reryonsible, and would have demonstrated fidelity to the law's re- 
quirements. 

OOHCUWION 

Much work remains to be done to make the statutory prank* of nondiscrimina- 
tion a reality. The EEOC can best aid in this effort by rethinking Hi position on 
remedies, by expressly reaffirming the import™ cf prc^r statistics in jnovte ' 
discrimination, by making clear to local offices of the IffiOC that cases may properiv 
be based on statistical proof alone, by expressly rejecting the Justice 1 ) sp ar tms nt r s 
strained interpretation of the Stottt decision, and by abandoning its attacks on the 
Uniform Guidelines and on the principles used by the courts In determining she 
presence or absence of dir crimination. The Commission's resources are limited, and 
they should be used more wisely. 
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Chkjaco. — A 

21st-floor courtroom 
into a cat* it 

The case M 



trwei tiw lUhAi Rat, MM} 

Dunn Class-Action Down, EBOC Pm Stouts Bui Case 
: (By Joan William*) 
btvw of poHtja% j 




Motors, General _ 

***** >< . A* 

wniap QwHi 
Tiw ~ 



pereone who,i~ 

lot* the caet, am 
official to bnnf< 

ininorities are no t——.™™—^ 

At the wne tine. h*5«w, WnSmilt . 

P» mow Mnrnrn d t toi tD'Mrtt&ei and ooUld oattl_. 

foe. Efr whflo top agency offidele «xpr— waw.atioao 

lu«pjdoddmgalM«l>>ooart * 
QDOCChafrman Oeiwee Thames hae teneetodly crfttsod the on* fai i 
l.PorafUr P?**?" with S?^oo^K«rtd^cL ^ 

The mpc 'Vm^ not nly Midy on Matietke to pn»e» theeo [nton etrHnu] 
ceeee," Thomee said. Hut me my opinion and £et«*mW to be mf 
opinion I do net belier. that s£y stoSScel dfgtt g ggwceo £othfr 
[groups] or the erjss in the .work lone results feu «mSe3qi^| 

Thomee ie not alone. A hkb-rankinf Juotioe Ds-ZSmtoffidal wbohos followed 
the Seen case, hut who refused to be quoted nnln^rSeaihM it Ml ^Mtmu 
we would Use to hove b^S^Z^^tt^'dS^t^^' 
eminent. ^ 

mSf^fi.^w^S^JS^ 1 ? ^'nW ielh jB Wnti ii it ee to tvAH et ouch 

Ugh levels that EBOC officials iesued e memonndumm M^weinittg^i^sac^ 

hel tetofJS"* to *" rf ta ampk9M »^wide^<mde/to 



^Wtts*, Hie lai 



m»y «rar fWf _.„^ p= , 



According to EBOC officials, the case has poU at least |2.5 millioii and at times 
has Ukra up more than ajfchird of the a«anct>Ut%afiion budget Tat the8ears 



ia only one of more than 800 cases the agency has brotightln^laaTyeaT^ 
That'enot all If Seen wini the case, the company may aak the court to require 

the goYemnent pay its bgal feee-which could ruTaelugh aa $20 mSbon, *o£*l 

ingto aome catunatea* 
The potential damage to the aaency aa well aa his own philc«>nhicai cwadtion to 

a^ce I've been here," he said in an Interview. 'Its a caae broufhtby nvr^ 1 — ™ 



during the Carter administrate 

'But politically, how could I get out of itr' he saOTf Iaay be«uasTto\ like it 
1 m not going to put the money into it, then the liberais and everybody else would 
eat me dive. It's like the Vietnam war to me-as long aa we an Trait re should 
ngnt aa hard aa we can to win." 
Tgut even aa the final ai omenta anine* Sears wen pseaen ted here 1 0 oa^ ago by 
ETOC lawyers, top agencj -ffidala in Washington were considering whether to aak 
Seaij to aareement, Sean wild pay no fine* or backpay awards; in return, the 
E50C would be protected from the threat of having to paySaan^^ fsaT^ 

*Bven the most gun^ho of the conservatives around here are concerned about the 
^JSSZ *** a *S2P r *• ta *• to pay big money to Sears for its 

\Wa?L ^ 2? 5ES° 00016 **hinkWs^« about keeping 

a lid on the cost of proving their pent" *^ 
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Sears has tried to make use of <** greet divide between 
the ejencVe legal staff that he* labotad on the caee. Sears' 
TWae tr**aMbete to give a deposition after Thomee tokt 
that the ceee, and others like it, an part of the ' 'o*erextends " 
ofetatwtka. * ~~ * 

The court ruled the* Thome*' rtfa^ n&.3&m&.&* 
lawyer to the NAACP Legal Deftn** fund, safctd -sjk 
wooderhew the kwyenTfTin €hfc*e»j*a 
press their bees' comment aboot their eajew 

The KBOCa leed counsel in the eaea, Jatoel Soar ^ 
elude* two other lawyers end two aati rfsnt s * 

Scanlon would not comment on TboBmidm^^ ^c^^^ fi§ 
n^thatstttistksJisjnoftf 

prove they axe victime of diecrlmina^jc^ , . 

^How many inoiTidual instances of dlsertau^a^v^^ need to ehoerto 
offer meaningful evidence regarding tl» jmctic* <^ 

of Sear*? I , r ^~* -US ^ *>£5 

"Second, what doe* a perm denied a poaWon bj 
about the circumstances of that dsoMon . i ? They 
a vacancy, modi lei anything about the q n e UfWttwi * of the pereoc who 

feet hired." 

Scanlon audedT that a '"pattern of djacr l mjnetton' 
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when a pool of qualified applicants le oejldeteellp^ 
win job*. "^v < ^ . 

In the cloaing day* of the trial, under preeenre from hfc sueerk**, I 
eented two women who teetfied that they believed they \ m &m m d 
against by Seam. . . * ; * ' , 

Despite their testimony, the heart Uie IBSOC* c»«e iwmein* i 
60 percent of applicants ifar ealee Job* at eeer* fromiSTOto 1W werei 
27 percent of the pereon* hired were women. In 1971; blsare Sears 
tivfhaction plan, 9.9 percent ot*«* job* want to wome*. y 

The EEOCs study of the women amtvtng lor the job* *ho $?ttd that .< 
cf them had experience in the type o7 aiuea^ they eouejit Vf 

The government i* also cheifing Sear* with not mttnotmtf worn*© ontts i 
staff to commissioned sale* torn, which are potential e^ lucrative; On* Sean 
commissioned a»W**i t»*tffiad that he earned about ill%MQ**mr. 

The EEOC also conteiide that T*n t % 

female but that fewer than half of the promotion* to rnnffil ss k*A* ft oaks Jots><^ 
about 40 percent-went to women. \_JL *L_* J 

Sears ha* raeponded with testimony Aro economists, and with polk tbet ^ 

women were notmtmeeted In commimkiiied***^ wLieh cfte**n in fleiss 4 

such as house siding, plumbing and auto part*. s 

"SutisticaceTbe helpful m^ 
former head of the Wellington office of the American Civil Ww** Unto vrf» 
now represents Seam. "(The statistic*] must relate to the real vortd, hu ee mv and 
have relevance to what it is that is being measured. . . . Men and women ire net 
equally interested in selling men's clothes and women's dothe*. |ten and woolen 
axe not equally interested in selling drape*, phmibing, hc^ 

tU The legal fight ha* generated animosity between Sears' senior manager* asaf the 
EEOC. According to both sides. Seam official* have not wanted to settle the case bet 
would mther defeat the HBOC and "celebrate"-* Seam official's word-in iwtnrtt- 
for being dragged by the EEOC through a decade of charges of racial and sex dis- 
crimination. . Lrv'f 

The animus between the two tides spilled into publk Haht in 1179 when Seam 
filed suit againet the federal government, charging it wifc am^nf a work force 
dominatedbywhite males and thereby forcinf Sears to hire waste males. Seem arid 
the government created that white male work force with veteran's proaj rs j pws * and / 
GI bill benefit*. It contended that Sc.lal Security and welmro pejment* induced 
women not to work. It charged that federal ag*Htion ii nina ti m» i*w* had slowed the - 
exit of white men from the company and thus the entrance of women and minav> 
ties. The suit was d ismis s ed . i 

Since the Reagan administration took office, Seam has been on the oJtaafre. lbs 
government has backtracted on racenliscrimination, charges filed agldnst Sean 
during the Carter year*. In that settlement, the government agreed to allow Sean 
to avoid all back payments for victims of Sean 1 alleged practice of "rsetricting 
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a*^* 0 ** Sean tattled that rait, it hat allow*! the an discrimination 4m*m_ t* 
Sew* officvlf note that thtjr hm had ta i^H ^^ ^ ,„„ tlfa . >v^ ' 



Ms. Krktrr. Thank you. 1 nm <he research director of WcaweH 
Employed which is a rational - ^g""^^ 01 
based in CJbicago. Weapmeciate 
you on the subject of EBOCs rem 

Wis believe that these policies 
EEOC« current performance, 
consistently monitored the A J 
our work with cornplaniahts 
sis on fair settlements/ rapid 
ment to strong enforcement « 
ministration has beemreplaced by 

tility to the Agency's ^ MfttV ffi - -rm - T - t^w 

M S«" l ?j Pr^e rea*mablei«ra^ 

First, the Rapid ChargeJProceesittg Kern established daring 
Norton's tenure is, practically spsakini, & Jmaermooermtl^JS 
mittedly not perfect, this syatenTdldl*^^ 
time for processing a charge to 8 to 6 months down from thVprevi- 
ow average of 2 years. j* T; ^ I, 

face*)- 

^^0^^®98^l^j6fi8 lie** 




cihtated prompt settlements and avridederientid invSSSoM 
which are burdensome for charging parties, emakMcs^andtiM 
Agency. Equal opportunity advocates, rompiainan^and most r* 
spradents with whom we dealt viewed this system as fair ao£sxpe- 

However, j during ti» current administration, charge processing 
has dechr<Hl dramatically. In fiscal year 1984Tess than ^percent 
* ! rt 2f l ^ argea ffled . r8Bulted ™ "ome type of settlement At the 
point tiiat Reagan appointees took over thTi\gencyTitw« 48 per- 
cent of all new charges filed that were settled. Currently over46 
percent yt all new charges filed are determined "no cause." com- 
pared with only 29 percent filed 4 years ago. In additdocT it now 
takes an average of over 6 months to process one individual charm 
compared to between 8 and 6 months in the lastfuD year of the 
Carter administration. -TrJ? 

This administration's lack of commitment to strong enforcement 

^JvSufJ!!* 1 . m it8 . litiga ^ on i record - As of ^ fir* half of fiscal 
year 1985, 40.8 Mrcent, nearly 41percent fewer cases were filed in 
court than in fiscal year 1981 This year only 91 cases were ap- 
proved by the Commission for litigation, a decrease of 60 percent 
on an annual basis compared to fiscal year 1981. 
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The Chicago district office with which we have the moot 
ence provides one of the meet glaring nrwmptat of the A g onoy 'sdo^ 
terioration. The Chicago office used to boaet the beat net&r " 
record in the Nation and wa* designatodbv Norton -as < 
model offices when rapid charge pr o ce s sin g was first 
In the final reporting- period unto ti» Cfcrtec j 
nearly 84 percent ofatt title VH chargat 
office were settled. Today less xt 
even lower than the 2fcp*r 
Similarly, 49 percent of 
termined no cause, eomj 
Againv Chicago's no cM» rapt 
age. And finally, dorial the 
years, charges filed 
little time as 2Wi ,. ._ 
tak«s between 6 and 8 months^ 

In addition, we are receiving increasing 
incompetence by district office staff from 
ante, as well as from complainants 
processing backlog is another ' 
EBOCs performance. 

During Norton's tenure the 
inherited was reduced by ap 
The pace of reduction of the 1 





nftt^WwbMabiT 
\f 70 percent over ;Cjgi 
has not only slowed] 




■1 would 



Reagan EEOC, it has actuary been reversed with added 
The EEOC itself currently estimates that it will have 
solved charges in fiscal year 1986. This is a %-perceOt 
years. & - 

Moreover the EEOC itself reports that only ^.OOO were * 
by the Agency in fiscal year 1984, compared to aJ 
fiscal year 1982. So particularly when vjewe£,fi»J 
EEOCrs poor performance, the Agency's recent 
must be opposed by all those concerned about - 
These policies will further dimmish the lftelihc 
will have an impact on employment di sc rimin a ti o n .- 
like to stress that my comments are baled on what i» really hap- 
pening in the field, regardless of supposed totent oPthe policies. 

InSeptember 1984 tile EEOC adopted its policy statement direct- 
ing the Agency to litigate each and every charge on which it issues 
a reasonable cause. Implementation of tins policy means that 
Agency attorneys must be involved during the investigative process 
in all stages in every single case. The regional attorney must assess 
the merits of each case and make a recommendation to the district 
director. The district director must then consider rec omm e n dations 
of all staff involved in the case and issue « statement of reasonable 
cause or no cause for each of the charges filed *a the district office. 

It is our view that this policy will not improve enforcement. In- 
stead, it guarantees increased delays in the resolution of cases. It is 
overly bureaucratic and it shifts the emphasis toward the adversar- 
ial and away from conciliation. In any case, the Agency is ill- 
equipped to make this change. As Bill Robinson already stated, 
EEOC has claimed that under their new litigation policies a 
number of lawsuits filed by the Agency will increase from approxi- 
mately 200 to 1,000 a year. 
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We, too, doubt that the current agency etaff oould handle any 
such increase in caseload. In February 1965, the EBOC seftounoet 
its policy ftatement on remediew and relief, m 
each district director to obtain ML relief where 
cause. The EBOC will not, and i* w* iittiing^ 
chams unless the respondent meett mquii^nents that 
are iltaxnceived and countsmbductive. 

fected f^^ 1 ^^^^^^^^^ 
tion that occurred That is - ^ " " 
remedy often twsd iff NLRB 
chide the nartes Of individuals *ifceL- 
of identifying victims fay name serves 
have a chilling effect on potential 
wish to avoid any gotaristyt jn t" 
ing a chaise, the EBOC wpulffin 

Second, the policy provides that the 
tionally offer each identified victim the ymiwm uua- 
have occupied, llbeit fj» discrimination ev^"4t5e 
filled oy another person, Obvioa " * % * ' 
who are not responsible for^fche 
and it is guaranteed to sow discord and _ _ 

sensible employer would strongly resist lHfc peotiaM 
should be enough to show that the Commission has * f 
lack o* understanding of iti overall miision. ^ i 

. Third, the statement on fall relief must be obtained in evWcase 
m whHi there is reasonable cause. This requirement stands m the , 
way conciliation and settlement todays It provides no ~ * ^ 
to obtain relief in cases in which full scale Utiga££& ifcne 
essary nor realistic. Perhaps even more disturbing k%ep^icy f z 
emphasis on remedies for individual victims of ^Wiminattotf « 
opposed to classes or groups of affected women or minorities. a 

Chairman Thomas and the CommtekmsE* ham gone to great 
lengths to assure you that the EEOC is indeed continuS* to nrwK 
ess pattern and practice charges* But the QudrmanhaTcome rat 
against tne use of statistical disparities hot proving discrimination 
cases, both the new litigate 

focus only on individual victims. And the effective and widely ac- 
cepted remedy of goals and timetables for filling future vacancies 
has been completely omitted from either ofiheee policies. 

Chairman Thomas has stated that he doc* not believe that class 
action suits constitute the most important deterrent to discrimina- 
tion. It should not be necessary to point out that in most contexts, 
discrimination is systemic and there is a need for programs to 
remedy these practices that affect large numbers of women and mi- 
norities. 

We know that the expended opportunities wome-i and minorities 
have achieved in the past decade are primarily the mult of action 
against systemic forms of discrimination, not from tackling dis- 
crimination one charge by one charge. We also feel we must 3m- 
ment on the EEOC's recent decision in the area of sex-based wage 
discrimination, because we feel this is also a new policy pronounce- 
ment. 
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In this case, the charging parties all*ge that the em; 
its female administrative staff leas than its m*Ie 
even though the duties performed ^ tfa«e 
quired more or equal skill, effort, ^sSid ^ 
male employees, They also allege that jtbe 
set wage increases for the female jobs atk 
vailing rate in the local municipal market 
for the male dominated job*. > ' 

We refect the Commission's rooaoning^thit an 
ance on labor market -data in aettii^ wages is a 
sion and therefore not proof of a violation of 
that the stalled market & 
that the going rates foi certain Jobs are ^ 
of sit /ply and demand and nothing elg&is false, 
the amount of money empkqnw) are wDB^lgga 
partly on what other employers are frgfffimfr 
practices, who holds the jobs or old notions of -what 
be paid. ±y • 

The market is simply a reflection of eori v ,,- 
toric practice. And it is not an adequate iltfecw fbc 
practices that assign lower salaries to^obs filled j 
womeu. The Commission foiled to deal with the 
setting practices in light of the dispirit impact theory 
by title VH. ^ 

Furthermore, in all the public relations attendant to 
nouncement of the Commission's decision in this partH* 
Chairman Thomas made no mention whatsoever of an c 
ment of the case; that is, extensive occupational segregation 
was evident in the respondent's work force if the case had 
properly investigated This case deserved mora ihoughtftil 
ment from the EEOC. Instead it was used as a vehicle for a pi 
ty laden endorsement of the status quo 

Our statistical monitoring of the EEOCs performance i 

work with victims of sex and race discrimination indicate that aen- 1 
ous attention must be given to fulfilling the agency's basic enforce- * 
ment responsibilities. To those of us in the field, it Is though tha * 



clock has been turned back to the pre-1980 period when it was 
tually useless to advise victims to expect assistance from the 
EEOC. This situation must be reversed " v 

For the most part, the recent policy changes have a get-tough 
tone, but are not likely to produce real progress. The EEOC needs 
effective and speedy charge processing for individuals that irjJev 
signed to produce fair settlement It needs an active program *to 
combat systemic discrimination, a clear and thoughtftd position on 
wage discrimination consistent with title VII, ana leadership com* 
mitted to real progress toward equal employment opportunity. 

Women Employed looks forward to working with this committee 
to achieve those goals, and we appreciate having the opportunity to ^ 
express these viewB. 
[The prepared statement of Nancy Kreiter follows:] 
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Pupaud Statement of Nanct Kurd, Rubuicm Dancroa, Woapat Btf WD 
Hy name it Nancy Kre&er; J am the Reeearcfc Dtetor <~af Woan AntaadL W 
"jfahjgww th* the* pcBdw wait be wlu^ 

jp» Wa have documented the steady f 
»• tenure of Bean*** Hotaoe Norton** 
to oT the agency ?theBooye*U, 
oatttaments, rapid read -rtieo nf ffufiaT ind Up < 
that axiated during the prarioue edminietatticn 
competence, and hostility to the aj 

crimination and provide rc«aofiji4« ncnad^ ibr rictin^ t . 



First, the Rapid Charp Processing 
pr-jettcaBy speaking, no longer in opew« 
rata of aettlemant in a tana frame that 
reapondant This system reduced the a 
to three to six months, down from th* K 

and employers were brought together hi — T rrj r ^p^mw 

eoheduled witain one to two tihothe afte *^ho^tawas ffled 
ifccflttatod prompt oettkmta* and avoided ,exten* 

advocates, comp . 

system as fair and expeditious. 




•re burdensome fer 'charging parties, employers, Trii'thi sum" £b5S5£55 

n Pj* i M^ j .fwd meet respondents with whom we dealt rXswedthi 1 
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However* during the 
inaticafly. in tmm ysaa 
mat type of settlement A| i 
48 mt of all new charjs* 
ofd^new^ittyit - 

six months to process 
in the laet full year of 

This 
in Its 
court 
mhm 

don for litigation, a * 
year 1961 vA*j»ecaa 
The Cfckago District 
pies of the agency's * 
office boast 
eanor Ho lmes Norton^ 
wee first imnlsmotitifeoV 
levels betow the curret 
Certer administration^ 
District Office 

Chicago their ceeee sottied, i 

tlement rate. afant lariy, dftt 
mined "no cento", compared 
go's "no cause" rate ie grej 
during the Chicago office's 
were pioossssd and dosed ' 
processing time waa 8 
renthr chaise puneasing in € 
In addition, we exv reosMng 
District office staff >om " 
themselves. 

The growing cai 
p er forman ce. During ttirtoafr tenure, tl 
ited wee reduced by ei praimeJsfar 70 
glace of redaction of ie) b» ogle* 



year 1982Tby fiscal y»* iwHZS 
EBOC itestf currently 



vev 1986—a 96 percent 




itwffiheveuMT4i 
in four years. Overall, the L . 
by the agsacy in fiscal year 1964, < 
the jxrevioui year and 51,886 in fiscal year 1981 

These statistics from the KBOCs own District Office sM Annual 1 
experiences of complainants and their attorney^ provide proof that 
neither competent nor co mm itted enough to fulfill its responsibilities. 

vouor 

Particularly when viewed in the context of the EBOCs poor performance, the 
agency's recent policy initiatives must he opposed by all those concerned about 
©^opportunity. These policiss wm^fbither SmWm the likelihood that the KB00 
will have an impact on employment discrimination. 

In September of 1984, the EBOC adopted a policy statement directing tto j*jency 
to litigate each and every charge on which it issues a w - ~ — *~m«. 
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Implementation of thfc policy will _ 
daring the invaetfeatiyaproceae at all 
aanae the narite of 
a* to whether the ft 



ill Ac 



ted to the 
stop backw a r d 
Sapid Cher* 

of * 




h lft r uii yof 1 
and Relief ftrto_ 
ar#e uiuwtt iron 
dtomal 

policy _ „ 

where W ehenao food, 
oocufiad 
ttpJaat the 

Let tie review eome of the i 

the anlawftil^att^«S^ J 
need in NLBB eattiaman to, howwr 

d^c^toowh lor ^^toffle^aS^ * £3r< 
the procaK of nippcaadly remedying a cbesgt, the ] 

the victim. ' 

idS&SofdE^ 

I^.Obvioabr. tfaJa poli cy puni S^f^^TL, bTb^SmC 
abc^rjtary act to jaanafpmant'e action* ft tf gmimirtooJ tow 4*o*« and 
roomtmen t , onmothing any swwJhie •aulamr would etmnefe 
atone would be eaottA to ohow that ther - 
•Undine of its overall nMwi 

TWrd, thopobcyet.te.that "fall relief , 
a reaaonabie cajuet fin * • — - 
way of condliatton end i 

in which full-tcale liti^atiotj to neither imieeeaii me 
fa^jaB^ainBato0 



waald la fet be panelist* 



ilackof tuutor- 

— be obtained ia eri^eaee to w^ 

if made. 1Ua requiiwiant will cartaiiOj etand in the 



and it provide* no fkaribOtty Tee>toanrW in 
■* 4 * l «*» a* *™**™* — nor xnaltooa 

' on remeeWftr Individ**! 



Perhaps even more ua 0 1 

vicUma ofdiaerimlnatioo aa oopoaad to daaWa oTgJo^e afbatad wwmb of£E 

SSJ^lwES lfe?f' h -?5* l«^^aa»apolkr»ak*faand 
*?• P 1 ** "*•*."»• EBOC ia indeed continuing to nroceoe "patters jyii nr actW ' 
chargea. But Woman Employed belief thfc new po8cyto%t^rt^rartdaapaftat 
the agency it moYing away from eyatemic anproeSi TneCfeeirmen Weou ^5 
against the uet of etatiatfcal dtoparttke liTSoVSTaWriiatoatte caaS boS S. 
new Utigatioo and ranadlal poll& 

affiant 1 and Iwidaly acceotod^gedr <«- r^JTa^ K£UfoVffl£i]^ » 
candea has been completely omitted from the new roeaodial m^anmtS^mm 
Thomee haa stateTt&the does not balim that £mm*kmm& «o***mC 
moat important deterrent to dbfrimtnat on. All thfc laada us tohanwSat the 
EBOCe systemic fnoaram ia in eerfcus y^u£~Jn moatooatejrto! dfcrttobietionfc 
naturally tyjstemic, and there ie a need for programs to remedy dfcerbainjrtoryix*^ 
tifaithat affect large numben of won» and intaritfceVw^ 
edopportuni^ texmen have achieved m the past decade are primarily the nsultof 
action against tyatemk forma of diacriminatkNL 
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We alio went to comment _ 
wage cBecrimi nation, a so-celled 
agency's ^ig^a^joeW* 




log rate far 
seeing thai 




the so-called "marfw*" fc a 
rates" lor osrlain **» era 
nothing elae— k frfae* The 
ing to pay for jobs based 
historic practices, who T 
IT* market b simply a 
k sot an adequate Mama ft 
jobe filled predoiniBaflthr bj^; 
men. The CotnmfaeWi fiefled 
U^oTthediepe^nnnactL- 

Furthermore, in afi the public 
Commiaaion'a dedakm in this cane 
of an obvious element of the 
evident in the reapondenf s % 
ment from the EBOQ inetead 
merit of the status qua 



Our statistical monitoring oi 
of sex and race d^ecrimmaaon 
filling the agency's basic enfc_, — 
put resources into the de t elopm ent 
return the emphasis to strong er* 
though the clock has been tamed 
useless to edviee victims to 



Once the agency k again fulfilling its bask ■■ ^, _ , t , 7 - ^ 
policy changes that wonld^ato 
For the most part, the recent pohcy 
likely to produce real progress. 

The Equal Employment Opportunity Uwn™ a~*m ****** 
charge pn»eesing for iiidbiduals that is deafened to produA 

progrees toward equal employment opportunity. Wa look forward to woitogiwai 
this committee to achieve those gqeJa, axd we appreciate having the opportunity to 
expr ess our views. 

Mr. Maetwiz. Thank you, Ms. Kreiter 

I would like to acknowledge at this time the attendance of the 
ranking minority member of the full Education and Labor Commit' 
tee, Mr. Jeffords. Mr. Jeffords, would you like to question the wit- 
nesses? 

Mr. Jeffords. I listened intently to testimony while I was here. I 
am sorry I was unable to be here. I was at the Ways and Means 
Committee on pension problems. . 

I am trying to ascertain myself what the situation is at the 
EEOC, and there is obviously considerable differences of opinion 
among the witnesses and EEOC as to what is going on in that 
sense. I have been on this committee for some length of time, and 
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have gone through with the upe and downs of the EBOC and the 
te^Ie pitWems it has had especially in h^kBS^ 

I would like to ask »on*«peciSc questkws on* 
^ty^^w w&ft <m the backlog 0o ^J^ t 

tot The 

Kreiter and righlat the beftffiig ife 
the last 3 yean down to a refetfvdy 
not in there. - > 

I am just curious as to your statement 
backlog increase*. . 

Ms. RiunTBL l ean understand 
hackly find a backlog created 
herited backlog, the traditi 
from constituency grouim ( 
when Norton came in, ant 
chart refer to; that original 1 

Unfortunately, whtf hm 
new charges under t&e ~ 
fronting, whatever you i 

charge processing is not , 

overall numbert come fron* 1_ 

as to the total numbers they noftn 

•. Jrfpords. Also, I don't w*nt to 
the first 3 years or 4 yean of tbtadi 
concerned about what the situation is now, , 
from talking with EEOC is that although tht 
from the district office of the general ertnsel may h 
over the first yean of the administration, tiafthia 
already referred, I believe, 441, which is^r ^TaU^ w «^ 
through July 12, whicfc would certainly be up or above those tb*^ . 
would most hkelv exceed those that vare referred to in 1981. 

I wondered whether you have noted that trend in inageasb, or < 
are we talking about our present problem or past problem in that 
regard? 

Ms. Kruter. An you speaking of the cases recommended to the 
general counsel? 

Mr. Jeffords. Right 

Ms. Krdtkr. And the first 

Mr. Jeffords. The district office of the general coui^sl. 

Ms. Kruter. The first three quartan of the fiscal year versus 
the first half. 

Mr. Jeffords. That's correct 

Ms. Krdtkr. Let me just say you obviously an privy to informa- 
tion that has not been released to public organisations under Free- 
dom of Information Act requests. This has been an ongoing prob- 
lem with this administration for our organisation who has 12 yean 
of history in obtaining on a regular bams from agencies all statisti- 
cal information. 

Under this administration we have had to go to court to get sta- 
tistics. So the latest statistics which I have received on litigation 
was covering the first half, i also received, shortly befora walking 
out of my office to come to Washington more current statistics on 
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orange*. But "given 
Commission -tfi ' 
91 lawsuits tot 1 

Mr. Jsmsns. Welfc J 

The figures they give, me for thie 3 
honestly trying to Impr^ on sonto ^ 
pointed out, that through the first three 
terred 168 esses for «u% 

Ms. KbiStkb. Those sir esses sj>prove^1lr#e ! 

Mr. JstfOBDS. That's right Tljatfs 72 Jw^thaJ 
third quarter. . 1 * v?' 

Ms. Kskrsb, On that ban* it will still not i 
levels that we had in fiscal year 1980. a|)4 fiscal year IS 

Mr. Jsffoans. Wall, assuming they sddanb*b«7& jpu i 
880; which you may say is inadequate. I am iSLM-mamJl 
answer to the question of whether that is good or had j 
answered by statistics. - r *'t> . 

Ma. Kbstrs. Can I make a clarification? Hjd you sax 188 fa) 

Mr. Jamnns. One hundred and sixty-three as of Jbs soi 
June. Now if you added on to that, assuining to add as owny 
they did this previous quarter, then you are going to be op 1 
where over 235, something like that. 

Ms. Kaxma. You are only going to be at 286, which is way 
under the, as I said, the inadequate levels of 1980 and 1981. 

Is he talking about files or approvals? 

Mr. Jsnroaos. We are talking about approvals, suits that are ap- 
proved for filing or for bringing up. $ 

Ms. Kbbtbe. Right .> 

Mr. Jotobds. Wall, that may be in that sense, but it is double 
what it was in 1982 and certainly a substantial improvement over 
1988 and 1984. ■ * 

Ms. KacrrKR. We appreciate that. . 

Mr. JsnoBOS. Yes; I just want to— certainly the trend is in the 
right direction. I think you would have to agree with that 

Now, as far as the— I would like a 'ittto bit move information ow 
the determination of no cause statistics. Now that is, of course Hi 



judgment call. Now have you had or done any analysis of the non- 
judgment cases? I mean the judgment of no. cause was rendered 
such that there is a bias or problem, or is this purely a statistical 



difference which may be created by more enthusiastic toss enthusi- 
astic people in the field or whatever. 
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r a substantial numberi u, 
1* Ms. Kurnau I itfu^i 
Mr. JKFf^pw. Let me 
of m> Ctra ntaiveto 

number, few fhert bw«* , 
valid c^plai^? Or; 
tioi? ' ;,V 7 

Ms. Kreth WefVttJsL 
no cause judgment* issued 
because of no jurisdiction i 
or aU those other reasOM t] 
ly of the cases they eta** 
judged to be no cause. 

Now, we hare Ansodotal evident 
have represented and other 
of charges being no cause 
relief may not be obtainable u 
tigatorshows a dofiSfcT^ U ~ 
cause and therefore gotten out ef t , 

But this is a drasS d^wto fc5*ti»e 
some sort of settlement It may novSe* 
pected when he or she walked into tm i 
I want; a, b, c, d, e. And ft may not be w«, 
way am I giving anything. Bat there used . 
both of those parties to walk out the door «, 
victim's standpoint that they had been aggrieved « 
plover's standpoint that they gave something up, but ft was fair 
and it was an acceptable settlement to them. We don't have that 
anymore 

Mr. Jeffords. Well, I'm not sure you answered the question that 
I had. I mean I can't disagree that that is nice to occur, but my 
point is the charges— the implications from your statistical charges 
that a lot of people who deserve to have remedies given them are 
not. And that is the charge, and I would certainly appreciate ft if 
you can, without utilization of names, you could give us the evi- 
dence tha t that is the significant reality. T hank you; 

Ms. Kruter. There is no evidence that the charges being filed 
today versus a year ago, versus 4 years ago are any different in 
nature. Discrimination hasn't changed, and the merits remain the 
same. The investigation and the determinations have changed. 

Mr. Robinson. We have had some recent experience that Mr. 
Seymour could share just briefly. 

Mr. Makhnbs. The time of the gentleman has expired, but so 
ahead. 

Mr. Seymour. This concerns a case that we filed in court recent- 
ly in a Southern State. I won't mention the name of the respondent 
or the names of the charging parties, but the experience is truly a 
horrifying one. 
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The local area has a vo^y large black poptdction*^,. ^Vs^ong ^those ' 
looking for entry level factory work, figures main* 
local State employment service, which Is the only 
agency in the area, about 8$ pe*oet»t of 4he 
The company had a new plant nwmaj 
ago, and this is a very UnM person firm 

The rate of hiring blacks went 4twm __ _ 
to about 40 percent The ttOQ rsbxm& m ft 
look at that felloff in the rate of hirfag black 
atactic and they are no longer ailow*Tto look a* 
termining whether there is reasonable " ' ^ 
discrimination is true. 

One of the claims we made in the tl* aompany 

was also not giving out application forms to " ^ ^ - 
to apply . The company was turning soe: 

They managed to get inside the plant by ^ ^^ T ^ r »^ w ^ k 

The company would teD them tfart it was not handing tmt appU 
tbn forme. 

Black employees would see whites filling out application forms. 
They would fill them out *za the employee break ai^ At the er n% 
time, they would say I want to get an application form for my wife 
or brother, whoever and they would' » gij?en the Jpipe <S*eitfiil 
statement The company did allow some to We application fgnni, 
but again, it is a rate much lower than the figures that th* a*ea 
would suggest. 

The portion of the EEOC on that question was if they did not 031 
out an application form, their rshts were not violated under title 
VII so the discriminatory figure to give out the form immunises 
the employer from reach under that area. 

I was then asked the following question about acme of the com- 
plaints that we have inside the plant Sample compliant: a black 
employee was assaulted by a supervisor. There is one supervisor at 
the plant that routinely calls black employees working underneath 
his supervision on the production line "duub [deleted]," or "black 
[deleted]: 1 

The person in charge of this investigation for the EEOC said to 
me, "How are we supposed to investigate something like that?" I 
asked him whether he considered going out to the plant and talk- 
ing with the people who work on the production Hue; taking a lode 
inside employee folders and seeing this kind of information. It 
ca-ne as news to him that what kind of effort might be er'led for. 
That's why we consider this a horrifying experience. 

And I submit that there may be a misunderstanding by the local 
EEOC office as to the value of statistics. But when you nave com- 
missioner, after commissioner, after commissioner saying, "We dis- 
approve of the use of statistics," things like the Washington Post 
article a couple of day* ago about the Sears case is attached to our 
testimony. You have to expect that there is going to be a pull-back 
r local offices. 

They cannot enforce the law when they are doing this. Tht 
can't have any meaningful increase in meaningful cases while 
they have these kinds 7 confusion while they are approaching 
charges in this manner iliankyou. 
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Mr. Martiniz. Would you state your.nan* again for the record, 
please? < - & 

Mr. Seymour. Richard Seymour, director of the employment dis- 
criminatior project of the Lawyers Committer 
Mr. Martinez. Thank you. - s ; f 

Mr. Hsniy. * 9 « . ^ 

Mr. Henry. Thank you, Mr. Cfcainaen, I want to thank all thr 
wit n ess * I guess ; all thrt**f the witeeises nowi* wally i*at* 
consider a veiy helpful and excellent testimom ^ v', 

I wuld like to ^ hqlFUrir 
advisory panel that it refers to when it is f ] 
lines for remedy, for enforcement, that ot_ 
them- and advises them (SfreswiMisKing new 
that they are promulgating^ 

Mr. RoameoHc 1 am un* 
but I have to plead guilty 
person. So when, for asasn 
guidelines and I saw that document, I called 
went over and sat down with Clarence Thorn 
and I just kind of told them the^spra thing! 1 
this morning, in essence* ,( WW fcoqfc a peefti 
with me. I took him a bog ttf jelly beans. * 
Ms. Krutb. I am not aware either of any 
It used to exist. 

Mr. Henry. That was my next question. JM you : hate «uch,«4 
advisory panel that formerly existed that was well kno*n t^dm 

Ms. Krutkr. Well, if existed for women, 
and the evolution of it came when the E 
was transferred from the Department of ] 
groups advocates, of course, tfere very* 
strong enforcement, and at our urring atST 
tion an ongoing advisory group of women V 
up that met on a quarterly bin to discuss an, 
enforcement matters, or whatever wanted to 'be 
floor. And that was a regular meeting. 

Now, I don't think it was formally established in any record 
form. It was something that she personally put her hand stamped 
approval on. 

Mr. Henry. No; you know that existed for women. 
Ms. Krutkr. right 

Mr. Henry. Old it exist for other areas during the Carter admin* 
istration, for example? 

Mr. RosmbON. Not that I know of. But there was a great deal of 
informal commutation and discussion during the Carter yer i, 
much more than in recent years, both discussion and dialog with 
civil rights organizations and business organisation ; and unions so 
that without having Cue formal advisory committee for groups 
other than women, there was still a considerable amount of mt'og. 

Mr. Henry. Ana a breakdown of communication as a result iftt 
makes your job not only harder, but also their: own. And it might 
be important i«. them to recognise that 

Mr. Robinson. I would suggest that that is indeu! the case, and I 
would be perfectly happy to share our assessment of things like the 
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two policy statements we have discussed this morning with them 
before we get to an oversight b*arLtg. 
Mr. HfcmtY. Thank ydu. 

Mr. Maktowz. Thank you, Mr. flenry. f ^ 

I have one question that I want you both to respond to. I ti&d a 
little inconsistency in policies be t^ p un two different dejiartmeirfs, 
and it comes about because of th sfto tt»ctae, T^p^cot^a^s^ f )n 
my mind anyway, comes from EEOCe new^iW% point 
which attempts to make Hie ffc&a as wfrole as we can. 

One of them, as required, is tfcat 4fcch Identified victim of 
crimination be offered placement in the position that ft 
would have occupied had the dbcriifonatfrm mit pccureA that 
is bumping. I would that a bam " 




stated bythe Commission for Victim 

I would like both of you to respond to that, ' ; 

Ms. Rubra. WeO* I thttK it is an ttampfe. I mean I said 
the policy initiatives had a get tough tone. I think that iTa f < 
example of overkill rhetoric, where ^ Introduce a 
has neither practical nor legal sense .toft to *how 
strong enforcement so that you ftnaUyi yonjcatifiw* 
thing there in enforcement And what jrou get aft 
no, thankr . I mean that is not the way I want to m$ my 
And quite frankly we were absolutely appalled at tbrt requirement 
within the policy statement 

Mr. Martinez. Mr. Robinson. ; ' 

Mr. Robinson. Yes; I certainly agree with Nancy; but 
policy statement omits any reference to the use of j_ 
tables of which is, I would suggest, inappropriate, ft 
the use of those remedies as well and simply ikirt i Ti 
StottB by not including goals and timetable* as part 
remedy where there is a seniority system. That would be 
more important than a superficially get tough pplicy ooncarrilng 
bumping. . - 

Mr. Martinez. Well, thank you both for sharing your views witib 
us. We appreciate it and we look forward to communicating witli 
you again. The record will be left open to accept the information 
that you wanted to provide us with. 

Ms. Kbefrb* Thank you. 

Mr. Mabunkz. The next panel consists of Wayne Cascio, profs* 
sor of psychology, University of Colorado, American Psychological 
Association andBenjamin Schneider, professor of psychology, Uni- 
versity 01 Maryland, American Psychological Association. Mr. 
Cascio will begin. Did I pronounce that right? 

STATEMENTS OF WAYNE CA8CM>, PROFESSOR OF PSYCHOLOGY, 
UNIVERSITY OF COLORADO, AMERICAN PSYCHOLOGICAL AS- 
SOCIATION AND BENJAMIN SCHNEIDER, PROFESSOR OF PSY- 
CHOLOGY, UNIVERSITY OF MARYLAND, AMERICAN PSYCHO- 
LOGICAL ASSOCIATION, A PANEL 

Mr. Cascio. Cascio, yes. 

Mr. Chairman and members of the committee, I am pleased to 
test Jy today on the subject of the uniform guidelines on employee 
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selection procedures on behalf of the 76,000 members of the Ameri- 
can Psychological Association. . 

I would like to begin by putting the issue into perspective, and 
pointing out that every public opinion pott based on mniMWilsllue 
national samples that have been conducted from ldW on to the 
present has shown that a majority of American! ' ' ' "" ~" 
panics and Hispanics, supports /the concept of equal em*, 
opportunities and rejects differential treatment based cm race re- 
ganfless of its alleged purposes or results so there is ag reeme nt 
about the ends to be achVed, but there is disagrewrt Iboutthe 
means to be used. 

Psychologists general'/ agree that the caliber of e 
practices and organizations has improved dramatically i 
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properly validated tests another %^&n^ 
very useful role in helping employer* to choose, 
plicants from less qualified applicants, ami that 
ing of people and their talents to Jobs enhance* the 
ductivity of a workforce or A nation. 

But beyond these general amis of agreement 
ably less of a consensus among p m faa ffi nn^^ peyeL 
the proper course to pursue irith respect to the w .~v* w , 
lines. And it seems to us that three alternatives iaem pla 
No. 1, abandon the Uniform Guidelines completely; \. 
them ac is; and No. 8, revise them to reflect more receat feseaidi^I 
findings and court rulings. 

And I would like to just take a few minutes to summarije e*ch <rf 
tbeee three positions. First let's take a look at abandonment ^Uxm- 
donment of the Uniform Guidlines receives virtually no ^ 
among professional psychologists for two reafcms. ¥tm> the 
of employment practice prior to the publication of the 
suggests that if Compliance with the generally accepted ^ 
al standards is left to the discretion of employers that many will 
choose not to comply. And this would represent a step backwards 
with respect to equal employment opportunity. 

Second, precedents that are embodied Jn case law that is based 
t'pon the 1978 Uniform Guidelines will take on a permanent char- 
acter and this will make it difficult for subsequent case law to re- 
flect more recent scientific findings. The second option is retention 
of the guidelines as is Some psychologists feel that the Uniform 
Guidelines should be retained as is. 

They feel this way because they recognize that revision is both i 
political as well as a scientific process, and that if revision results 
in a weakening of the gu. ielines rather than a strengthening of 
t\em, based on more recent research findings and court rulings, 
then revision might actually retard the progress of equal employ- 
ment opportunity. - 

Besides, they arsue that the present Uniform Guidelines do 
allow for modification of their requirements based On subsequent 
research findings. And I would like to point out that the introduc- 
tion to section 14 of the Uniform Guidelines says that nothing in 
these guidelines is intended to preclude the development and use of 
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other professionally accepted techniques with respect to the valida- 
tion of selection procedures. , - m „ ~ , •' 

Now advocates of revision frequently ette two fin d in gs from re*.* w% 
search conducted after 1978. No. 1, that the job performance of « 
blacks and EnglMi-sj>ee±^ ' * l 



predicted bj testa of mental or cognate 
requirement that employers conduet studies 
these groups is linnernsssry. ~ ; 

The second thing they argue is that- test* 
valid pwdictors rfjob lierfb^^ 
will in all likelihood be valid inirfher mem 
tkxns; that is, validity generalization is the ruts 
caption. Validity generalises from cm situation 
lar jobs. So they argue that tly caa»ly^ atii_. r _ 
of employment tests age wasteful and ini m i nn s nr y. ; 



guidelines don't 
I every instance. 



8(b) of the Uniform Guidelines which states that where the- 



of evidence from other studies shows tfcafc the • 
predicts fairly for the group m Question, SH»d for _ 
Er jobs, such evidence may be relied on m-tJpnne<llon wtth the „ 
lertionVocedure at issue so the present guidetawtttt**) ^Dow 
for the fact that fairness studies need not be conducted m^each and 
0V6rv inst&ncs. '** ' * ' * '*(* 

Now, with respect to the subject of whether or net vattti* gener- 
alizes across situations, proponents for resentkm,argue thaAssebon 
7(b) of the guidelines does allow employers to rely on validttyeyi- 
dence that lias been developed in other situations as jonr«W 
jobs are similar and as long as that validity evidence does coir"** 
to the requirements of the present guidelines and that rairno al 
dence is available as well. 

The final option is revision of the 1978 Uniform Guidelines J 
number of psychologists do feel that revision of these ftodatoisr» 
warranted by subsequent research findings. At the vary heart of 1 1 
their arguments is the contention that the 1978 guidelines «ra " 
based upon the discredited theory that the validity <rf a te st varies , 
across situations, trd that hence a new validity study is required 
in each and every instance in which a given test is usofrttatis, .j 
the present guidelines make no provision for cumulative tafttna* 

tioD « i 1 * tt 

The research evidence, on the other hand, as I pointed out indi- 
cates that if the test is valid in one situation for a given job such as- 
computer programmer, it is likely to be valid in other situations 4 
where that same test is used to select computer protrammers. The 
major reason why these validities appear to vary from one sana- 
tion to the next is that different numbers of applicants or employ- 
ees are used in the two or more situations, but when the effect of 
differences and sample sizes control statistically the validities, hi 
fact, are \ c ry stable from one tituattoa to another. 

In other words, situation specificity is out* and validity general- 
ization is in. Advocates for revision argue that the Uniform Guide- * 
lines should be revised to reflect this fact I also cite oeveral other 
arguments in support of revision. The most important of these is as 
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Mows, and that is as they are presently written,. they argueit fe 

Now the guidelines point out three strategies, or suggest three 

stratemesthat can be used to validate aeUk&m 32^^*5 

would just like to talk about eejF^SS?'™ 

Tbey kfeotify criterion-related 

that.wi lues criterion^related va Udto 
of a etottrtical xri^onahip between 
actual perfonnanoe on the job* inch 

Sf*J5?S? h ^5 r J* wl » ofJoctabrant 
the job than people with lower Jenta of this 
thenit is proper* entirely proper, to use that 
selection- procedure. 

Under a content validity strategy, the » 
that by a representative — iw nHtg of the 
in a job, that a test fairly samples job : 
construct validity strategy requires that 
psychological trait op the construct suck 
is presumed to underiy successful job 
a selection procedure that < " v> "rstT 
struct. . < v 

Now, proponents of revision argue that Orits 
is appropriate when it is technically feasible, 
point that out in section 14(b)l,, A subsequent' 

because they don t hat i the number**? employees or appitsaate-td 7 
produce reliable statistical results. So tbenTtfeyoe m%$£ 
choice between content or construct validity. i' ^*rT 
Now content validity, as it is described in the Uniform .Guide, 
hnes, is appropriate only for work sample teste such as tvuhuToT 

^^jTrSfrj* * ^5™*^ teste oSoTkZT 
edge or of mental abilities, and according to section AfiMat the 
guidelines, a selection procedure thatls based upoa tofotencss 
about mental processes cannot be supported solely oYpfcnaffrm 
the basis of content validity. ' ^TT^V? 

Sj? 10 ?' ^.^tetoclaon procedure focuses on worfcpsoducte, 
then content validity is appropriate, but if it focuses onwoskW 
esses, then content validity ; is inappropriate. NowTa**^^ 
vision argue that even work products like memory are determined 
bvwork processes like answer* to questions. So if we begin to talk 
aboutmental processes, the Uniform Guidelines automatically in- 
terpret them as constructs, and therefore content validity m map, 
propnate. . >„ . * , , * v 

Now, that leaves employers with the final choice, and that is to 
use construct validity to demonstrate the job-relatedness of some 
selection procedure. The Uniform Guidelines paint out in section 
14(d)l that construct validity involves a series^research atedte 

&5 2m2£ rel< # >d ***** which may include con. 

tent validity studies as well „ . n 

vV!i !? 1 ?? r ° oto / i ftert for most employers criterion related 
validity studies are technically not feasible so that alsa nsskisxci 
struct validity studies technically not feasible for employer**) Ta£ 
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vocates of revision argue that tha net remit isthat tbs« is almost 
no way for an employer to comply with fa *m#^ 
ments of the guideline! for every approach j§ ari^jf jptwdjy ruled 
out . i&*jfc^-,$ufr 

Several other arguments that a» offered by j 
sion and one of theee We have already t 
that employer! find themselves fa '0toHk% 
respect to the uae erf construct validity. It i 
ty ib a less demanding str jtfegy than copet^valkttty^ 

So, tfit is at fefclfihto> 
related validity. They wi& only odfc ^t O nMi Wo l vtJifflty ag a 
resort But in order to use construct v«H ij^ fajfre 
terion-rtiated validity s6i#^they are oaugt ^%ucy ;a 
hard place, they argue. ? 

Another argument frr revision stems from 
enhanced validity and utility foe the use of & 
candidates as opposed to grouping them in fcf" ' 
tion 6(g) in the guidelines points o*t that # hi , 
"iy is required in order fallow 



top down rankinj 

But there has been a massive amountof 
logical literature that shows that almost 
amounts of a job relevant ability lead to _ 
formance, so the selection of people with _ 
rf ative to those with lower levels of this job itfev&fc 
to higher levels of Job performance wirt&r w* look ~ : 
terms of less waste, fewer acd&nta or greater output And that 
translates into improved economic prodnctt^ for tt 

Now psychologists jrho argue that th* gmfr 
vised say that the requirement for enhanced q 
of validity evidence to Justify top down ranking 
and it is eoonomioaUy wtstaftiL Tfrey say tt is nnnece sss r y 
in almost aU In^aaoss higher levels of tab-related sbttitks lend 
improved perfomanoe. Iter say that it is economic^ #i»t^ 
because if we rely on pass/Ail grouping of ojmdirintfs, then their 
subsequent Job performance will be lower than if we reH#d 1900 
strict top down ranking, and that reeulta in a oosMa economic 
terms and in terms of productive for, organisations. 

Now, the final argument that is advanced by advocates of revi- 
sion pertains to th* requirement in the guidelinas that there be a 
search for alternative selection procedures where two or more pro- 
cedures are shown to be equally valid. The guidelines point out 
that users should rely on the one that produces less of an adverse 
impact. 

Well, since publication in 1978 of the Uniform Guideline there 
have been three very well-controlled studies that warned the va- 
lidity, the fairness, and the feasibility of actually using alternatives 
in practice, alternatives to standardise tests, in aU three stadwe, 
there was no evidence that any altern a t iv e s met the criterion of 
having equal validity with less adverse impact So this kind or evi- 
dence suggests that the requirement that employers continued to 
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search for equally valid alternative selection procedure* ns is cur* 
rently required under the 1978 guidelines is unnecessary* 

I would be pteaaed to provide additional information or answer 
any questions that you might have. 

[Tl^ prepaid statement of Wayne Cascio follows:] ^ > 

Pwaucd 8r Aimoarr or Watws C*ec?o, PnJlLmm^ or ra ieeseWbrfu 
Mr. Chairman, members of lbs 

the subject of the Uniform Gummas 
of the <CD» members cf the Amerfcan . 

tial treatment based** race, renTale*^ 
ssreamaet about the endito ST achieved, 
means to ba uaod 

Psychologists generally a^ thai the 
satfcms haa improved dramatical;? since eebOoi 

4 V Trhiattrm that siistsd prior tn tlreis i«i JhsssVih * ry, 

ti — ^ | » ^ ^ . hrj: ^ *T j^S^aM^ aiiJ ,Jjt«?- 

procedures can play a useful role in Balp^amplofm W^Doaa Set B fci 
from laaa qualmed applicants, tad that hatter mftchmg of pern* toTBr 
the economic produotirity of a wo rkto tte and of a nation. ^ ^F. 
- B y° ad ^ M ? is^ai^ofae^ma^ thaie Hn^a^rabfr te»«f 

to the Uniform Guidefines. Three alternatives aaam plausible: (lTaiMfidon theTJmV 
form OuioVlinat completely, (2) retain them aa is, orftS) revise them to reflect recent 
reaearch fuidings and oourt rulings. Lefs examine each of the** in 





Abandonment of the Uniform Guioelineareoeivee Thtnallj nn wiisjetl siiwmiiei 
^f^jTu^r !5* *• Wstory of etnnloyment js*o^prio?to the 

adoption of the Uniform Guidelines suggests thai i/ ooanUaaoa with aenets"- — 

ceptedprtifaaBio]^ 

not to comply. Thia would rep* «ent a atop backwards with remet to< - 
ment opportunities. - 

Second, precedent* ambodied in caae law that Ja baaed apot the 1978 Untform 
Ouidelinea will take on a permanent charactar. Thia will makeit diffieult for subse- 
quent caae law to reflect more recant r*itntfflc findings. 

unDmow 

Some psychologist! UA that the Uniform Guidelines should ba retained aa la. 
They feel thia way because they recognise that revision ia a political aa wall aa a 
scientific process. If reviaion results in a weakening at the staodarda, rather the* a 

BePideafthe praaant Unifbnn*OuS reuaW 
meuta, baaed on aubaequent reaearch findings. The introductfcel to Section 14 of the 
Uaiform Ouidelinea states: "Nothing in these sidelines is intended to preclude the 
de ^lopment and use of other professionally acceptable techniques with raapact to 

validation of selection proceudres. 

^^^^^V^.^^^ *fe tw ? foteip from reaearch conducted after 
1976: (1) that the Job performance of blacks and Qiglieh-epeaking Hiepanka to not 
systematically unaWpreokted by cognitive ability teats, and therefore the require- 
ment that employera conduct atudiaa of <4 test fairness" for thaaa groans is tmneoss* 
eery; and (2) testa demonstrated to be valid predictors of Job performance in one em- 
ployment situation will, in all likelihood, be valid in ether similar employment situ- 
ations; that is, validity genoralkation ia the rule rather then the exception Caae hi 
caae studies of the validity of employment teats are therfere wasteful and unneces* 
sary. 
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of retention 
nfe* that 
Sectkttl4(b)lbof 



Mae* no* require 
caljj, Section leMft 

evidence nja^ne wltodonj 
With reepect fee point I 



of the Poifeein Oattettnao coouiter w^e^t jfehe j 



Jofai in the two 
thaw mart be 
to be need. 



of teat 




► ralidrtyofate* 
required in 



ploynr in Seattle to 



fort, and bo th ana 
tinea raajjfao tint $wo 
mtahrfon 
weijnt of 
ueedtoei 
the wnptoy or in 

B^^o^^^oiSt fiMMf f*e 





■tattoo tfafc finding wffl aanerallai to 
* raliditke arne«r to my from 01 
at ftudfci vary to 0 g 
. jwJtnaovitatoit 
are remartaNy itaMoucroa* 
validity fwoeratation ■ in." 
thk toct 

Advocate* of rovleion dto I 
ao preoently written it w 1 
validation roquiremonti of the 
etratagies that employero 1 1 
raMtr) of their sel«ioni 
ty, and (8) oonotrnct validity. Batb of t _ 
aotardaiioo with the UniJbrm^^ 
In criterion-related validity, a 1 ~ 
ttonahip iM woe u eoororop a ( 

underlie* it-coawiul performance on tfat lab and than devWng a 1 
to meaaure the ptooonoi ahd degree of theoc 
'laadarabip drimy" 

Criterion-related validity ai an appropriate v - 

(Section 14B(1)). H awa rrh hat ohown, however, that tor moat aotptoyoCT thai a nal ogy 
is inappropriate aince that lack the oaaple am (the zrambon of eeipleyeee or ap- 

iMMd upon inferoncoo about OMHW pnoiM oa&aot bo oappoftad oaloty or pitar* 

ily«»thibMio of contort wUdBy." ; , ^ u _ ^ _ 

^In ohort, if « odecttai ptoeoduro to^nj^ nto**, oo rtort gggMgg 




^ST^mSS? Afocat«o f or*nrhta «gw tfirt ; «nb> work pr* 
'Wnorjr ore determined by work proa oo m , ouch ao 



"If wo 
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talk abopt until ftmmm, tb» Ui 
and tbarafor. 

* pMJVff MM— > tO -'- 





f,m<am1m 
- am of imM« 

for oonetruot jriWte la M 

We noted 
technically 

for an 



n* pae>frtt gl our^ flection 50 ef the Ui 
it decides vo nit 4 f ti i ^ rti o ir proctdm t »op a 
his a meter fNm fanjwet than use oo 



Tdi 

itfi- _ 

ticn with rtipett 
line*, criterioogp 
ty. Br**%lfe*i 
str&es. The 
Wifcueanot 

tertoo-rekted a 

the crttartawwtatod^v 
doneeHherf Adrocat-eofi 
•tract validity 
to employers. 

The third 
candidates i 

"thus, if a 1 „ 

inethod of wo hM imter a*rW Imp** ^ 

baa* tha vm*_ iumd«t iri<Uno# cf Talid^y i 
the use on a ranting beafc" v * . 7 — 

A maitfva amount of research has shown that nlHfgnr itiffoamt Weafrhei hitfe*** 

whether that be m tara cTW w^fbwer aeflde^ori j*w i--****^ 
into greater amnnmir returns fthet i-y t»ay*y 
Pfcycholofbtawho adrocate rerioioc of the VtSmi 
c^ncW™ euperic^^ 
of Job can did at e! ia imnecapeaiy and 

cauee ability and uerftnaance are al 

Hence, ranking win ba mora raiidiiy than . 
extant that lower pcoductfrttar remits from i 
down ranking of candidatei. This in tun leads to j 
organization. 

The final argument advanced by advocates of : 
search for alternative selection procedures that is i 
lines, the so-called "cosmic ■earck" Section 8B i 



thauaai 



-Jm- U U —t a w ! to th* 
f any •trategy other M topi 
■ni ^tH i -jomin aeomjmfc at|}% to the 

to Um raquitod 

by th* Uiuform <3ukta- 

"Wham two or mora tdactioti proctdwmaraTvaliabb which earva Um Mar's le- 
gitimate internet in affletont and tratworthy woramanohlpTaMgfakh ^ «£ L£ 
taJly equally valid for a given porpeee, tha »»» ehould om the praeedan which hne 
beat damoutratod to have tMMMidmi impact^ ™ 
Since tha publication of tha Uniform GuiSfoa* in ltta. time « ftewtouled 
etudtee hav. examtoad tha validity, foinirai tni hMaUlij ujwtUui VSetfa£ 
tenurtveeto •tondaimtod tojta. ft aUU^ttodiaTuMrawat aortd«*»Zt any 
aJtornatiTM met tha oritorion of harinf aqualvnlidtty with UmSrwm tapacL 
Thia kind of evidence eugge*a that ^^^wuTtbat «nriwMnoontm«Mto 
March for equally valid aTteraativ* MmmnMni p.vcH«nae, at bematlr reoulred 
under the Uniform OuidalinM (U7g) fe nnntraMoij cunaouy roquiraa 
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Mr. Makhnb. We will hear from the otter witness bsforetwa 
ask the question*. Mr. .Benjamin Schneider, would you ukeio giv* 
w yotir testutwny? ••- s 

Mr. Simijuwp Thank you, sir, u.: W> 

Mr. Cheiraen, mejnber s of.ffa 
the opportunity to teafctQr before 1 
Opportunities rekaiding the unU 
tkn procedures. I ami*. Itatfamfatl 
egy at the UiurereJty of Maryland, , 
American Fsythofegical Association 
And OrgBniMtfottaf Paydiology/ lac, a division tif the 
Psychological Association, alsoltnern at APAt *% ;, - # 
As president, of the Society ft* IniliMUisl-and tegsnliarinnsl - 
Psychology, L thought it w- important the se^eoaunittoe » 
have the society's Input because af tberhntaal rote, ^uniform 
guidelines playm the science and practice of my field. W: - 

In brief, my sense of the field', opaisn is Asttbe ^- 
form guidelines mil to adequately 



ic knowledge, and Ju<*> da jet mpie sen t good, 
tice. It is not that the guideflnerwere poor, i 
were written considerabte jprqgress in a number 
has been made. Indeed; pftfpis m soma 
society's ''Principles for the Validation an 
tion Procedures* M edition, revised In 1980/ 
again. We expect to complete this second revision Wtbb i 
months. Copies of the current edition are availabtetoibe 
tee if they so request. 

More specifically, I have chosen to presen* here four issues that 
are inadequately discussed in the uniform guidelines. 

No. 1, validity generliraiion: there is now jj^ stientnlc evidence 
to indicate that for broad classes of jobs andbroad das " ' 
tive ability tests the relationship between ability snd j 
is positive and generalizahle across settings. This .«L_ 
many cases it is unnecessary to conduct $ew validity studies each 
time an ability measure is to be used at a basis for making hiring 
decisions. ' , . 

From the standpoint of economics, then, results 
generalization studies ha/e been obviously encouraging, pf at 
equal interest has been the finding that the typical validity study , 
using small available samples, may yield incorrect inferences about 
selection procedure validity. Of course, it is necessary for. us to 
define the conditions under which validity generalization is sup- 
portable. 

No. 2, content validity, p ro gres s in building measures that tap 
into knowledge, skills and abilities— In our language, KSA's-rre- 

Juired to perform a job indicates that wide range of Selection proce- 
uree, including but not only job sample tests, can be juafiilin as- 
sessing job applicants; that is, there are a variety of ^vfaye to assess 
the extent to which applicants possess the KSA's necessary for ef- 
fective performance, and these include simulations of jobs that re- 
quire KSA's &e the lob, sunuleBons Ihat require applicants to 
learn tasks like those to be performed, and paper and pencil tests 
that assess the cognitive skills that jobs may require. The content, 
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is a measure, need* to asm the KSA's required for Job perform- 
ance not the exaci task behavior* the job mr* A — ^ J ■ ~' 

I should note here thai actual job sanu^Uwwwcn 
feasible from an economic standpoint aid fbB9 &B&£zrL, 
ed capability to assess DBA'* without haviiai SSS^ :M 
tion of the job. Again, researchers in our 54fca*» iw* :« 
conditions and procedures c on c ertin g the estabtiefctoent . 
validity. v. - : T^f*T37!JS*is 

Na 3, differential prediction: our scient^ 
that there are no grounds for nwumin tc that . 
work differently for person* of different racial 
form g uidel ines, however, require assessmenT 
diction in each situation when foandbki Not %mtj*m %amw no m- 
fience for diffferential prediction, but in each situstic* it is tfrffcaUr ^ 
not feasible to make such an evaluation because 1 of nail mmM - ^1 

The National Academy of Sciences report on ability teeing put it l| 
****** ■ . H ^ r '4^k M 

The committee has mod no eridanoe^of akernatirw to taadW that at* i 
informative, egsalhr adequate tadmkslfc aMako aoocScalb 

nabla, and little eridence that weU-oonatrocted and i " 

are more valid predictor! for a population sal 
with higher ecoree tend to perform batter on 

No. 4, utility analysis: I have raised the issue of 
each of the previous tonics because our scientific *1U 
suggests that conside ra ble financial benefits can accrue to vai 
zattons that employ competently developed employee selection pro- 
cure. My colleague today, Wayne Cascio, has been at the fin- 
front of such research. 

Simply put, the uniform guidelines do not take much cognisance 
of this literature or the procedures for conducting ^fm^fr utility 
analyses. In a time when productivity in the work plac* is a na- 
tional concern, the issue of utility is important enou gh be 
present in a guidelin e s document 

I have been addressing some issues that sdence and practice in 
my field since 1978 suggests make the current uniform guidelines 
out of date. We thus feel the subcommittee bm only two alterna- 
tives regarding the future of the uniform guidelines revise them to 
take advantage of contemporary knowledge and practice, or drop 
them m favor of a professional practices doctrine. 




|P^^<«y t as I noted eerlisr, 



f w t,*** w mm m«m * v* m COPtfajUlBtf 

educational service to our members, acquainting them with the 
most up-to-date knowledge relevant to our pro5» sional practice. 
We hope that other users of employee selection procedures also 
find our principles useful. 

Thank you for this opportunity to testify. I would be happy to 
answer any questions you have. 

Mr. Martinez. Thank you. 

Dr.(^scto, in your testimony you itated that the current section 
14 of the uniform guidelines already provides a vehicle to include 
the development and use of other professionally acceptable tech- 
niques with regard to the validation of selection procedures. Why 
do we need to change them or remove them? 
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x ir. Cascio. Well, I think that—and I Wiring or behalf of 
members of the association and not myself and trying to not myself 
in the shoes of thorn jrho aiyue fcr retention of the gu«Wines as is. 
And one of the argiKWnts that coim 

Mr. Mawotl Bxcm» me. You ment ioned the three groups. 
Which one do yon belong to? . - » * ;r; - ^ ^ 

Mr. Cascio. , We»*I Miu^^tt^ Comwitto^ito 
Pfcycholcgical Testing Assessment We ***ih th**amf> that a«tfetf 

those who argue for retention is that- 
guidelines doesn't rule oat the newer 

^^^f^LupiNB. I see. But what would 
"Uidelinee were removed? Would there be 
•awful discrimination selection procedures? v 

Mr. Cascio. Well, the only my to -m mm that one, I beUere, it 
by looking bade at thevhistory ofcwhat happened before, we Had 
guidelines and that history is a pretty sorry one, far. , m ' 

Mr. Mactnb. Do you agree that the Job performance of blacks 
and English-speaking Mspanics is net systematically underpredict- 

Mr. Cascio. Yea. sir, 1 do. ?■ , ^ 

Mr. Mamnk How do yon explain poor minority 
on these test areas? « 

Mr. CAfiao. Well, it is important. I think, to point 
looking at the issue of unfairness in tasting, that we can' _ 
at the teat itself. We haw gat to look at ho* peopk actualV*^ 
do on the job. So to the extant that the tap! itself ia an accurate 
predictor of what is likely to happen, if people who do poorly « 
the test are hired, then poorer test performance hf mri* group is 
an indicator of predicted poor job pttfbrmanoe efc welV 

There is a real danger if tinfldrnsss) wen to exist where you 
have, for example, bispanks and whifca who jsoore at the same 
level on a teat, but the job perfonnanoe of the Wliite groap iawe- 
dieted to be higher than that of the hispanic group, bocause then 
the hispanic simply will not be hired Jn the fii* place. And the evi- 
dence to date indicates that that is not the case, at least for cogni- 
tive mental ability tests; that that isnptthe case. 

Mr. Maxtikxz. Does adverse fecpaet evaluation of selection prac- 
tice have a proper place in assessing ftar n e as of procedures? 

Mr. Cascio. They are two sepante issues, air. They are two sepa- 
rate issues. Clearly when adverse impact is demonstrated, it ia crit- 
ical that we be able to show that whatever procedures are being 
used are in fact job-related. Even if there is no adverse impact in 
the issue just on general moral and ethical grounds, it it important 
that employer* use the most valid procedures available. 

If the guidelines only require them to validate procedures <f ad- 
verse impact is shown, I guess from our professional point o& *iew, 
we argue that it is important that employers demonstrate the job- 
relatedness of their selection procedure* whether or not they have 
adverse impact. 




Mr. Makto«z. TTiank you, Mr. Caecia 

Dr. Schneider, do ytm agree that the selection procfch 
by intention or by structure result in unfcwftil " 
against workers? v H -*»u.:-, 

Mr. Sghnwdml Tt* - testing procedtu * *%«£k*e bee* 
tentiy developed according to procedure likef" 
form Guidelines and IfeM*** « 4he r ' 
tend to yield ualawfiri dk&mtoattakiA 

Mr. Mastinkz. Assuming 
tion is an important 
procedures aacoept \ 
entialeontrals 

Mr. ScBH 





separata issue now, 
discrimination in * ' 

that is Uw : 

vety well resolved in : „ 

differential prediction. ^ .^^77 

Some organisations, ho^e^'cotttt 
is the separate i*ue a* Dr, "Cito^'u 
times in the mrmtit Uniform flftMafhai 
impact and equal emploj 
founded With the issue ^ 

Mr. Mastinkz. £ow do Trni frnrlnlfi thnTart'r^ riilifcotlti^ < utf 
sis^a^eoers lower jm aSriftpagfr than their ^ UU^t^raftteiv 
parttf Orwhatitfyotfttap^ 

Mr. Schksdkr. I think there are two different kiiids of imm 
being raised by your question, si*. Otoe Question has to do with 
some generated concept—ttiaybe you refer & tor example, gener- 
al intellectual intelligence tests. Tha$l thiakris a fWrfc distinct 
issus from whether or not different people fin different ftobgroutoe 
perform differently on job relevant mehtal ability and perform- 
anoe tests. , ?< 

I think there is less evidence for the latter condition than for the 
former condition. .*'♦»• 

Mr. Mabtiniz. How about Criterion tsetrt 

Mr. ScHNmns. I'm sorry, I don't understand the question, sir. 

Mr. Mabtiniz. OK, let me go on to a different one, then. 

In this last sentence on paf*>8 you state the content in a meat 
ure needs to assess the Iraowledge, skills, abilities required for Job 
performance, not the exact task behaviors the job may demand 

Can you explain why not? \< 

Mr. Schneider Yes, sir; frequently jobs require certain kinds of 
skills and abilities and we can assess those without having the 
phsyical representation of the job. We make a distinction between 
something we call psychological fidelity and physical fidelity, ibid 
the current emphasis in content validation and the development of 
selection procedures by professionals is to focus on the psychologi- 
cal rather than the physical fidelity. 

There, in that case, we no longer need to actually develop physi- 
cs epreeentatione of jobs. 

Mr. Martinkz. Well, thank you very much, both of you for 
coming and giving us the advantage of your expertise. We are 
going to make a couple of announcement*, then we will ad(joutn. 
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I would like^o insert into the record two totters: the letter ofour 
response to Clarence Thomas \pui his respond to w invttatioo 
letter. We w l insert the invitation letter and our response to his 
response to clarify the record as to what transpired between ^ 
chairman and this subcommittee. 

[The letters follows:] 

Comoro on Education anb Laso** 
Houswoe Hkti mmnms 

. Washington, «5^Mx #, 
Hon. Clabxnoe Thomas, " t . • 

Chairman, Squat Employment Opp rtunity Comvnimion, 
Washington, VC 

Dsax Ohaikman Thomas: We art in receipt of your letter ct* July 8* 15 
; the OMunittso TsuBnuiBoa and UsWVeJajni 



•acme an KEQC Commiss ica at the ow < 

28 and 31. A* you know from the lstt» of inr*atio«vtbao» t 
issues of critical importanoa to the CommissiMvthe Coisaijtee, 
further know that It is the responsftriluy of the CteunHtiss toj 
tlnMo issues* ? 

Your letter states that the Coomiissian's Office of < ^ 
no notice in advance of the JuuC IV, IMS latter, of titfiSt^ r^oot^ ihat^) 
testify et the July 11 hesrtag. The* tolorme^ k Wr*>t 
were verbally apprised of tikTjutf ttfttaitr * ^ 

advance ofthis data. If your staff «** nei 1s*ottfi * 
on thk matter, that is an issuejou «**st raieiwr 

Secondly, you are undoube* m iwnwinatJJ 
the Congress, as it precedes th»< 
ther you nor your follow r " 
available to testify at our 1 
come the testimony of the 1 
are diemayed that not oca of the^ 
mission, was available to be hearc 

Please undonUnd that the Con rei ttaa Moifwaeln no way j 
the Commie^on'i motives when they round that none of the < 
attei * these criticaUy important having. H>o Committee i 
expert sot histories' oooparatioo extended by t$e Op jiamtitt. il 
•taM honrever, that /ja, as the j s rton efs must toon* their u 
thc*> with whom they *-rans*d to meet in ttambtoth of Jje%&* Oommtta^ott 
Education aiul Labor muat honor its cwnmttmant Ufths ^uMkby hokm** fheae mv 
portent hearings. ~ ' 

In the inter*** of promoting ooopsration between the OotninJotioQ and tiw <km*\ 
mittee, we w^uld like your aaaarance tha* the Jonmimiton wfll not vote on the 
dons to the Uniform Guidelines on Employee Selection Proosdurss until the f^n* ^ 
mittee has had an < " 
oversight hearing. 

lines which ia currently 

As you know, the Commission is the lead sgsnry responsible lot ^forcing Mstml 




3rm umdeunes on ampjoyoe aeieonon rrocoaur— unoi me K*m* 
i adequate time to review the proposed revisions and to conduct ah 
. With thk sssoranoaw we wflf postpone ihs bwitf on the fluMs> 
rently scheduled for July tL 



equal employment opportunity pra^^ 21 heartef. 

It is imperative that a GotmnUooer be mads avsJlahla to testify on thai date. We 
strongly urge that you and your follow OoounMoners review your schedules and 
select one among you to be present at that hearing. 

We greatly appreciate Commissioner Atarart agreeing to frstiA at che July 18 
hwbg on the Commission's new remedifu vnJbrcemant policies. Ffii testimony will 
be very useful to the Committee's deliberation on this issue. 

Please let us know at your earliest convenience whether you or the other Commis- 
sioners can accommodate the Committee during the July 28 hearing and whether 
the Commission will sgree to delay action on the Uniform Guidelines until tue Com- 
mittee has had a chance to examine the proposed modifications. 
Sincerely, 

AucrsTua F. Hawkins, 
ChairwxrvL CommUtm on Education 
andLtlir. 
Matthiw 0. Massing. 
Chairman, Subcommittm on Employ- 
ment Oppcriunitim. 
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Mr. Martinez. We still would like it to be known that in his 
letter he referred u, Commissioners not being available for a Cer- 
tain hearing, which is e a regular Commission eta on, the 281 
And apparently they were not going to be available here other 
than Mr. Alvarez, and then magically three of them appeared. 

We will allow the record to be open for 2 weeks for additional 
testimony. With that the meeting is adjourned. Tliank yon again, 

Mr. Gasoo, Thank you, sir. 

Mr. ScHNBhtR. Thank you. 

[Whereupon, at 12:06 pjn., the hearing was adjourned, subject to 
the call of the Chi r.] 
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